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THE COURT: Members 


to that part of the case where 


have presented their arguments 


your finai role, which is to 


issues that are in this case. 


But first, I 
for your faithful devotion to 
is your responsibility to reach 
the 


mination of charges against 


the 


and 


pass 


want to express 


four 


present.) 


OF THE COURT 


of the Jury, we come now 


evidence is in, the lawyers 


you are about to exercise 


upon and to decide the fact 


my thanks to each of you 


duties in this case. zz 


a jusc decision in the deter- 


the defendants, and I know 


that you will deliberate towa.d reaching a verdict fairly, 
honestly and conscientiously. 


Now, as jurors, T want to impress upon you that you 


are the sole iu exclusive judges of the facts. You pass 


upon the weight of the evidence. You resclve such conflicts 


as there may be in the evidence and you draw such reusonab..e 


as be warranted by the testimony ©F exhibits in 


may 


the case. 


My function at this point is to instruct you as to the 


law that ic applicable to the case.it is your sworn duty to 


accept the law as I state it to you in these instructions, and 


to apply it to the facts as you tind the facts to be. You 


are to perform this duty without bias or prejudice to the 
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defendants or to the government. The law does not permit 
jurors to be governed by sympathy, prejudice or bias. Both 
the parties and the public, as well as the Court, expect you 
to carefully and impartially consider all the evidence in the 
case, follow the law as stated by the Court, aad reach a just 
verdict. It is your duty, 2s jurors, to consult with one 
another and to deliberate with a view toward unanimously agree+ 
ing upon a verdict, if you can do so without violence to your 
individual judgment and conscience, 

With respect to any fact matters, it is your recollectio. 
and yours alone that governs. Anything that counsel, either 
for the government or for the defense may have said with 
respect to the matters in evidence, whether during the trial, 
in the form of a question, in argument or in summation, is 
not to be substituted for your own recollection of the 
evidence. So too, anything the Court may have said during 
the trial, or may refer to during the course of *hese instr- 
uctions, as to any matter in evidence, is not to be taken 
in lieu of your own recollection. As I have instructed you 
during this trial, the case must he decided upon the sworn 
testimony of the witnesses and such exhibits as were received 
in evidence. Now, the nature of the crime charged against 


a defendant must in no respett enter into your deliberations. 
| 


| 


In addition, let me point out that the fact that the government 
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Ss, that the prosecution is brought in the 
name of t United States of America, entitles it to no 
greater consideration than that accorded to any other party 
to the litigation; aftd, by the same token, it is entitled 
to no less consideration. All parties, the goverment and 
individuals alike, stand equal before the bar of justice. 
Before we consider the charge itself and what is 
required to sustain it, there are certain preliminary 
observations that are in order, certain principles of law 
that are applicable in every criminal case and to which 
I made reference at the time of your selection as jurors. 
First, the indictment is simply an accusation, 
a charge. It is no evidence or proof of the guilt of a 
defendant, It is merely a means utilized by the government 
to bring a defendant before this Court. It is nothing more 
or less. You will not give any weight whatever to the fact 
that an indictment has been returned against these,.defendants. 
Now, the defendants Nave pleaded not guilty. Therefore, 
the government has the burden of proving by competent evidence | 
the charges made against thembeyond a reasonable doubt. 
Whether this burden is sustained does not depend upon the numbe: 
' 
of witnesses or the quantity of testimony, but rather on 


the nature anc quality of the testimony and other evidence. 


It is a burden that never shifts and remains upon the government 
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th u mut tr entire tria 
A Defendant does not have to prove his innocence. 
coe On the contrary, he is presumed to he innocent of the accu- 
sations contained in the indictment. The government must 
{; \ 
prove ht guilt beyond a rea nable doubt. 
' This pr imption of innoce > is not an idle phrase, 


to be taken lightly by the jury, but is an important right 
& belonging to every person accused of a crime. Each juror 
is bound to entertain it conscientiously, without any mental 


reservations whatever, and to give these defendants its .full 


ire course of the trial; it is in 


the defendant's favor even as I instruct you now, and remains 


the course of your deliberation 


1s ‘ 
; in the jury room It is removed only if, and when, you, 


nent has 


satisfied that the govern: 


oving the guilt lant 


hevond a reasonable 


Now, the indictment in this case is in three counts. 


r 


This means that three separate crimes are charged. 


ce The first count of the indictment, the conspiracy 


= count, charges that frem on or about the 23rd day of December, 


c 


o and including June 5th, 19/5, the defendants, 


Benson, Herbert Kaminsky, and Mari-Ann Danise, 


villfully, and knowing combine, conspire, 
confederate, and agree with each other, and with others unknown 
commit offenses against the United States. Section 371 
title 18 of 1e Stat ikes it a crime “if 
or more persons conspire...to commit 
the United States...and one o1 
act to effect the object of 
The indictment states that it was part of said 
conspiracy that the defendants, having devised a scheme d 
artiface for obtaining the property of Hans Buhler by means 
of false and fraudulent representations, would cause to be 
transmitted, by means of wire communications, in interstate 
and foreign commerce, messages for the purpose of executing 
It was further part of said scheme that .the 
defendants would induce Hans Buhler to travel in interstate 
and foreign commerce in the execution of such scheme. 
Count two of the indictment charges that during 
this same pericd of time, the defendants, having 
a scheme and artiface for obtaining the property of Hans 
Buhler to wit, two gems having an aggregate value in 


excess of $200,000, by means of false and fraudulent promises 


and representations, did transmit by means of wire communicatic 
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in interstate and foreign commerce, mess: for the purpose 


c 


of executing such scheme. Section of the 
United States Code states that "whoever, having devised or 
intending to devise any scheme or artiface to defraud, or for 
obtaining money or property by means of false or fraudulent 
pretenses, representations, or promises, transmits, or causes 
to be transmitted by means of wire, di television 
communication in interstate or foreign commerce, any writings, 
signs, signals, pictures, or sounds for the purpose of execut- 
ing such scheme or artifice..."shall be quilty of a crime. 

The third count of the indictment charges 
that the defendants, having devised such scheme, did by means 
of false and fraudulent representations, induce the said 


Hans Buhler to travel interstate and foreign comnerce, 


in the execution of ‘d scheme. This count charges the 


defendants with violating Section 2314 of Title 18 of the 
United States Code which states that "whoever, having devised 
or intending to devise any schere or artifice to defraud, or 
for obtaining money or property by means of false or fraud- 
ulent pretenses, representations, or promises...induces 
person to travel in, or to be transported in interstate 


commerce in the execution or concealment of a scheme or arti- 
' 
| 


face to defraud that person of money or property having a value 
! 


er : , : 
of $5,000 or more..."Shall be guilty of a crime. 


SOUTHERN Divi RIC] COURT REPORTERS, U.S. COURTHOI'SI 
FOLEY SQUARE, NEW YORK, N.Y, — 791-1020 


Now, aS I mentic -ed earlier, the indictment in this 


case contains three counts. Each count charges a separate 
crime and they must be considered separately. 

The indictment names three defendants in all, and you 
are familiar by now with their names. They are the only 
persons whose guilt or innocence you must announce in your 
verdict, although, as I will explain to you shortly, in 
considering their guilt or innocence you may have to deter- 
mine the nature of the Pparticipatiou, if any, of others who 
are not named as defendants. 

You must bear in mind that guilt or 
innocence is personal. The guilt or innocence of a person 
on trial before you must be determined separately with 


respect to him and solely on the evidence presented against 


him or the lack of such evidence. The case of each defendan 


stands or falls upon the proof or the lack of proof of the 
charge against hin d not upon proof presented against 
someone else. 

Finally, remember that you must return a verdict as 
to the guilt or innocence of each defendant on each count 
of the indictment separately. Also, bear in mind that any 


verdict, whether of guilt or innocence, must be unanimous. 


Now we come to the crime charged in Count One of the 


indictment, the conspiracy count. 
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In order to convict Harry Levine Benson, Herbert 
Kaminsky or Mari-Ann Danise, of the conspiracy charged in 
Count One of the indictment, the government must establish 
beyond a reasonable doubt e 2 of the following three elements 
of the crime against the defendant then under consideration 
by you: 

First, the existence of the conspiracy charged in 
the indictment. 

Second, that the particular defendant whose guilt 
or innocence you are then considering willfully became 
a participant in the conspiracy; and, third that one of the 
conspirators thereafter knowingly committed at least one of 
the overt acts charged in the indictment, at or about the 
time and place alleged, and that such overt act w’s knowingly | 
done in furtherance of some object or purpose of the con- 
spiracy. I will explain the meaning of overt acts to you 
shortly. 


If, and only if, you are satisfied that the governmen 


has proven each of the elements of the crime charged in Count | 


One of the. indictment as to the defendant then under con- 
sideration by you beyond a reasonat’ doubt wiil you return 

a verdict of guilty as to that defendant. Should the govern- 
ment fail to prove any one of the elements of the crime 


charged in Count One of the indictment to your satisfaction 
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you must return 


each of these 


the first element t ; just mentioned 
the Government must prove y 1 a reasonable doubt that a 
conspiracy 


asking yourselves what i: sonspir< fe a conspiracy 


more persons by con- 


certed action to accomplis! crime or unlawful purpose or tq 


acconplish some “pe hat is not itself criminal, but 
to do so by or unlawful 
of conspiracy is the unl 
combination or agreement to violate the law. Whether or 
the persons charged in the indictment accomplished what it 
alleged they conspired to do is immaterial to the question 
their guilt or innocence. 
A conspiracy has sometimes been called a partners}, 
inal purposes in which each member b the agent 
of every other member. wever, to establish a conspiracy 
the Government is not required to show that two or more pers 
sat around a table and entered into a solemn compact, orally 
in writing, stating that they have formed a conspiracy to 


violate the law, setting forth the details of the plans, the 


means by which the unli.7ful project is to be carried out, or 
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the part to be played by each conspirator. Indeed, it would 
be extraordinary if there were such a formal documenc or 
specific oral agreement. 

Your common sense will tell you that when men in 
fact undertake to enter into a criminal conspiracy much is 
left to unexpressed understanding. Thus, it is suffictent 
if two or more persons in any manner, through any contri- 
vance, impliedly or tacitly come to a common understanding 
to violate the iaw. Express language or specific words 
are not required to indicate assent or attachment to a 
conspiracy. 

In determining whether there has been an unlawful 
agreement you may judge acts and conduct of the alleged member 
of the conspiracy which are done to carry out an apparent 
criminal purpose. The adage that actions speak louder than 
words may be applicable here. 

Usually the only evidence available is that of dis- 
connected acts on the part of the alleged individual con- 


spirators, which acts, however, when taken together in 


] 
| 
: P p , | 
connection with each other and with the reasonable inferences' 


flowing therefrom show a conspiracy or agreement to secure 
a particular result. 
If upon consideration of all the evidence, direct or} 


circumstantial, you find beyond a reasonable doubt’ that the 
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is of at least two of. the alleged conspirators met 
in an understanding way and that they agreed, as I have 
explained a conspiratorial aqreement to you, to work together — 
in furtherance of the unlawful scheme alleged in the indict- 
ment, then proof of the existence of the conspiracy, but 
only of its existence, is established. 

Now, I have emphasized that in order for you to 
find that a conspiracy existed you must find an agreement 
by two or more persons. Thus, if you find that any two or 
more of the persons agreed to violate the law, then you may 
find that there was a conspiracy. 

The indictment charges that the conspiracy in 
question had as its objects the violation of two federal 
statutes, 18 §§1343 and 2314. The first of these 
is commonly called the wire fraud statute, and the second 
the interstate transporation of stolen property statute 
insofar as it relates to interstate travel in the execution 


of a scheme to defraud. As I have already charged you, you 


must find beyond a reasonable doubt that an agreement existed 


to violate at least one of these statutes. 
The Government's proof may, but need not, establish 
e 

all of these objectives of the conspiracy. If you find that 


the agreement had as its object any one of these unlawful 


activities, then you miy be satisfied that the existence of 
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conspiracy is established. 
Once again, in this connection, it is mot neces- 
sary for the Government to prove the success of the con- 
spiracy in order to show a violation of the statute. A con- 
spiracy is basically the agreement to violate the law. 
Thus, a conspiracy, if you so find it, may exist even though 
the objectives of the conspiracy were never accomplished. | 
Now, while the indictment charges that the conspiracy 
existed from on or about December 23, 1974 until June er 29754 
it is not essential that the Government prove that the con- 
spiracy started and ended on or about those specific dates. 
It is sufficient if you find that, in fact, a conspiracy was | 


formed and existed for some substantial time within the period 


set forth in the indictment. 


Now, if you have foynd that a conspiracy existed then 


we pass to the second element that I mentioned, that is, 
membership by a defendant in the conspiracy. If you 
do conclude that a conspiracy existed you must then deter- 
mine whether the Government hs proven beyond a reasonable 
doubt that the particular defendant under consideration 
was a member of the conspiracy. 

In determining whether of these defendants 
became a member of a conspiracy must determine not 


only whether he participated in but whether he did so 
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with knowlecge of its unlawful purpose. 


One may become a member of a conspiracy without 


full knowledge of all the details of the conspiracy. On 

the other hand, a person who has no knowledge of a conspiracy, 
but happens to act in a way which furthers some 

object or purpose of the conspiracy, does not thereby become 
a conspirator. Mere association with one or more of the 
conspirators does not make one a member of the conspiracy, 

nor is knowledge without participation sufficient. 

Before the jury may find that a defendant or any 
other person has become a member of a conspiracy the evidence | 
in the case must show beyond a reasonable doubt that the 
conspiracy was knowingly formed and that the defendant 
or other person who is claimed to have been a member will- 
fully participated in the unlawful plan with the intent to 
advance or further some object or purpose of the conspiracy. 

To act or participate willfully means to act or 
participate voluntarily and intelligently and with specific 


! 
intent to do something which the law forbids, or with specific 


, 
intent to fail to do something the law requires to be done, 
that is to say, to act or participate with the bad purpose 
either to disobey or to disregard the law. 


So if a defendant or any other person with under- 


Standing of the unlawful character of a plan knowingly en- 


SOUTHERN D! RICT COURT REPO® 
FOLES ‘QUARE. NEW YORK 


slh 

courages, advises or assists for the purpose of furthering 
the undertaking or scheme he thereby becomes a willful 
participant, a conspirator. 

Now, one who willfully joins an existing conspiracy 
is charged with the same responsibility as if he had been 
one of the originators or instigators of the conspiracy. 

In determining whether a conspiracy existed the jury 
should consider the actions and declarations of all of the 
alleged participants. However, in determining whether a 
particular defendant was a member of the conspiracy, if any, 
the jury should contider only that defendant's acts andi 
statements. He cannot be bound by the acts or declarations'of | 
other participants until it is established that a conspiracy 
existed and that he was one of its members. 

If vou have found a conspiracy to exist and a 

* 
particular defendant to have knowingly participated in it, 
the extent of his participation has no bearing on his guilt 
or innocence. The guilt of a conspirator is not measured 
by the extent or duration of his participation. So evenif 
he participated in it to a degree more limited than that 
of his co-conspirators, he is equally culpable, as long as 


he was in fact a conspirator. | 


Finally, all of the conspirators need not be acquainte 


with each other. They need not have previously associated 
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together. One of the defendants may know only one other 
member of the conspiracy, but if he enters into an unlawful 
agreement with that other member of the conspiracy he 
becomes a party. 

Now, before I come to the third element the crime 
of conspiracy I want to say a few words about the acts and 
Statements of co-conspirators. 

When people enter into a conspiracy to accomplish 
an unlawfui end they become agents for one another in carry- 
ing out the conspiracy. Hence, the acts or declarations of 
one in the coursse of the conspiracy and in furtherance of 

common purpose are deemed to be the acts of all and all 
responsible for such acts. 

It is important to note that this principle normally 
applies only to the acts and declarations done or made during 
the continuance of the conspiracy and in furtherance of ix, 
that is, to carry out an unlawful objective or purpose of 
the conspiracy. It does not apply to acts or declarations 
which do not have these characteristics. 

However, where one joins an existing conspiracy 
he is deemed to have adoptedthe prior acts and declarations 
of the others who are already members of the conspiracy, to 
the extent that such acts and declarations are in furtherance 


of the conspiracy and the conspiracy is then in existence, 
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even if he is not specifically aware of the acts or declaration 
so long as they are done in furtherance of the conspiracy. : 
Whenever it appears beyond a reasonable doubt 
from the evidence in the case that a conspiracy existed 
and that a defendant was one of the members, then the state- 
ments thereafter knowingly made and the acts thereafter 
knowingly done, as well as the other prior acts and state- 
ments which I have already mentioned, by any person likewise 
found to be a member may be considered by the jury as evid- 
ence in the case as to the defendant found to have been a 
member even though tle statements and acts may have occurred 
in the absence and without the knowledge of the defendant, 
provided such statements and acts were knowingly made and 
done during the continuance of such conspiracy and in further- 
ance of some object or purpose of the conspiracy. 
One final word on this subject. It's up to you 


to determine the point in time when you find the conspiracy, 


if one in fact existed, commenced. Once you find a conspiracy 


to have commenced, then the rules I just ‘et forth regarding 
liability for the acts and statements of fellow conspirators 
come into play. 

However, if you should find that the conspiracy, if 


one existed, commenced at some later point in time, then 


evidence of what a person may have done prior to the 
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commencement of the conspiracy is not binding on anyone else. 
Now, we come to the third and final element of the 
crime of conspiracy which you must consider, assuming 
that you have found beyond a reasonable doubt the prior 
two elements that I have mentioned, and this is the reguire- 
ment of an overt act. You may not find any of the defendants 
guilty of the crime of corspiracy unless, and until, you are 
convinced beyond a reasonable doubt that at least one overt 
act was committed, at or about the time and place alleged, an 
that such overt act was knowingly done in furtherance or some 
object or purpose of the conspiracy. 
An overt act is any act knowingly committed by one 
of the conspirators in .n effort to effect or accomplish 
some object or purpose of the conspiracy. The overt act 
need not be criminal in nature, if considered separately 
apart from the conspiracy. It may be an innocent as the act 
of a man walking across the street or using the telephone. 
It must, however, be an act which follows and tends toward 
accomplishment of the plan or scheme, and must be knowingly 
done in furtherance of some object or purpose of the con- 
spiracy charged in the indictment. 


An act is done "knowingly" if it is done voluntarily 
and intentionally, and not because of mistake or accident or 


other innocent purpose. 


Now, it is not necessary for the Government to 


SOUTHERN DI i RICT COURT REPORTERS, US. COURTHUUSI 
FOLEY :QUARE, NEW YORK. N.Y. — 791-1020 


prove that each member of the conspiracy committed or 
ticipated in the particular overt acts, since t he acts of 
any one done in the furtherance of the conspiracy become 
the act of all the other members. Also, the Government 

required to prove each of the overt acts alleged. 
It is sufficient if it proves the commission of at least 
one of the acts at or about the time alleged. 

1ill now read to you the overt ts which are 

charged in the indictment, and the Government must p! 
that at least one of these overt acts was committed in 
furtherance of the conspiracy. 

So it is charged that in pursuance of the said 
conspiracy and to effect the objects thereof, the following 
overt acts were committed in the Southern District of New 
York and elsewhere: 

1. On or about the 23rd day of December, 1974, 
Hans Buhler had a conversation with Herbert Kaminsky and 
Mari-Ann Danise at 251 West 39th Street, New York, New York; 

2. On or about the 23 day of December, 1974, 
Herbert Kaminsky took from Hans Buhler a 9.88 Karet diamond 
at 251 West 39th Street, New York, New York; 

3. On or about the 23rd day of December, 1974, 
Herbert Kaminsky introduced Hans Bvhler to Harry Levine 


51 West 39th Street, New York, New York; 
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2. That each defendant did devise or became a 


party to such a scheme or artifice knowingly and wilfully, with 


| 
knowledge of its fraudulent nature and with intent to defraud. 


| 


3. That he or she did use, or cause another to use, 


for the purpose of executing the scheme or artifice trans- 


, F P F ? ‘ | 
missions, either over the telephsne cr other wire communications: 


| 


in interstate or foreign commerce. 

If, and only if, you are satisfied that the seus 
ment has proven each of the elements of the crime charged in 
count two of the indictment as to the defendant then under 
consideration by you, will you return a verdict of guilty as 
to that defendant on this particular count. Should the 
Government fail to prove any one of the elements of the 
crime charged in count two of the indictment as to the defend- | 
ant theh under eonsideration hy you beyond a reasonable 
doubt, then you must return a verdict of acquittal as to that 
defendant on this cou 

Now, I will explain each of these elements to you 
in a little greater deta?l. 

The first element cf the wire fraud count is the 
existence of a scheme or artifice to defraud. The language 
describing this first element is almost self-explanatory. 

A “scheme or artifice" is merely a plan for the 


accomplishment of an object. Such a scheme or artifice 
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may be found to exist without evidence of any formal action 
to make it effective. 

"Praud" is a generic term which embraces all the 
many means which human ingenuity can devise and which are 
resorted to by one individual to gain and advantage over 
another by false representation, suggestions or by suppression 
of the truth. 

Thus, a scheme or artifice to defraud is 
plan or device by which one seeks to induce another 
act in a way against his interests by means of representations 
as to a material fact which are false and untrue. Such re- 
presentations may be made in two ways: 

(1) By statements of a material fact which are 
just not true; and 

(2) By the omission from a statement purporting 
to state a particular fact or facts of other material facts 
which are necessary to a proper understanding of the truth 
of the matters stated. 

In other words, once having undertaken to state 


a fact there is an obligation on the one who does so, not 


give such a distorted picture of them as to make the statement, 


misleading concerning what the actual facts really are. 
Sometimes a half truth is no better than an out- 


right falsehood and a fraudulent misrepresentation may be 
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effected by half truths calculated to mislead. Having chosen 
to speak, there is an obligation to state all the facts*which 
are necessary to a proper understanding of the particular 
subject matter which is being covered. 

A statement although literally true, is nonetheless 
false if, when interpreted in the light of the effect it 
would produce on the minds ofthose whom it was calculated to 


influence, it would create a false impression of the true state 


This second element of the wire fraud charge which 


the Government must establish beyond a reasonable doubt is that 


when and if defendants did the acts with which he or she is 
charged he or she acted wilfully and knowingly. 

The word "Knowingly" means that the defendant 
acted purposely and deliberatély. Similarly, “wilfully” 
is used here. It means intentionally, with a bad purpose to 
do that which the law forbids. In other words, as to each 
defendant yu must find that the def. ndant purposely did 
the acts which he or she is charged, and did: nét act care- 
lessly or negligently or through inadvertent error or mistake 
or something of that nature. 

Under these statutes a false representation or 
omission to state a material fact does not amount to a fraud, 
unless it is made with ‘raudulent intent. Honesty and 
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good faith on the part of the defendaht is always a good 
defense to the charges in these counts. An honest belief 

in the truth of the representations made by him is a good 
defense however inaccurate the statements may turn out to be. 

The significant fact is the intent and the purpose 
with which the defendant acted. 

The mere fact that a statement may be incorrect, 
or even a gross misrepresentation of the facts does not 
amount to fraud in the law unless tue statement was made 
by the defendant knowingly and wilfully and with an intention 
to deceive. 

The question of the defendant's knowledge and 
his intent and his wilfulness is a question of fact you 
must decide in this case. But, unlike most other questions 
of fact, it involves what is in a person's mind or the 
purpose which motivate him in a given course of conduct. 
Obviously, we have not yet devised, and perhaps it is well 
if we never did, an instrument to record what goes on ina 


man's mind. Rarely is direct proof available that a man 


has knowledge of a particular fact or has a particular purpose ; 


in mind when he acts. 


(Continue on next page.) 
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Thus, direct proof of the knowledge of falsity 
and of wilful and wrongful intent is not necessary. Usually 
such knowledge or purpose is established by circumstantial 
evidence and determined from the acts and conduct and all 
the circumstances and the natural inferences that you may draw 
therefrom 

I, have previously instructed you on the meani’ 7 
of false statements and misrepresentations. Remember that 
they may be made either by statenents which are direct 
untruths -- such as to say that something happened when it 
did not -- or by statements of “half truths" -- leeving out 
a part of the facts nec “sary to an understanding of the 
complete truth. 

Remember also that-the misrepresentations must 
be material; that is, of such a nature that it would tend 
to influence a sn's decision whether to act or not. 

If you find that t’c defendant under considerat .on 
knowingly and wilfully engaged in a scheme to defraud, you 


must then consider the next element of the offense charged, 


that is, whether telephones or cables were used in furtherance | 


of that scheme. 


The Government alleges that international telephone | 


calls were made to trausmit information necessary to the 
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defendant on this particular count. Should the Government | 


fail to prove anv one of the elements of the crime charged 


ww 4 in count two of the indictment as to the defendant then 


under consideration bv vou bevond a reasvnable doubt, then 


vou must return a verdict of acquittsl as to that defendant 


on this count. 


In order to find a defendant guilty under count three 


of the crime of inducing travel in interstate commerce in 


connection with a scheme or artifice to defraud, you must 


il find each of the following elements has been established 


bevond a reasonable doubt: 


that from on or about the 23rd dav of December, 


First, 


1974 throuch the 5th dav of June, 1975, the defendants devised 


to devise a scheme or artifice to defraud 


or was intending 
for ohtaining property from Hans Buhler by means of false 


or fraudulent pretenses, representations or promises; 


Second, that the defendant induced such person, Hans 


19 ; face 
Buhler, to travel in or be transported in interstate commerce 


| 
| 


in the execution of a scheme or artifice to defraud that person, 


Hans Buhler, of property; 
Pp , 


= Third, that the value of said property was $5,000 or 


ij; more; 


ana onlv if, vou are satisfied that the Government 


If, 


has proven each of the elements of the crime charged in count 
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three of the indictment as to the defendants then under con- 
sideration bv vou, will vou return a verdict of guilty as to 
that defendant on this particular count. Should the CGovern- 
ment fail to prove anv one of the elements of the crime charged! 
in count three of the indictment as to the defendants then 
under consideration bv vou bevond a reasonable doubt, then 

vou must return a verdict of acquittal as to that defendant 

on this count. 

The first element of the offense refers to devising 
a schere or artifice to defraud bv obtaining property from 

Hans Buhler. I have charged vou previously on what constitutes 
a scheme or artifice to defraud. 

The second element refers to the inducement of 
interstate travel. You must find that pursuant to the scheme 
|the defendants induced Hans Buhler to travel in interstate 
jor foreign commerce. 


The third element that I have referred to is value 


of the property in question. In order for vou to find this 


third element of the offense to he established, vou must be 
satisfied that the Government has proven that the property, 

that is the diamond and the emerald described in the indictment, 
had an aggregate value of $5,000 or more. Like each of the 
other elements, this element must be established to vour 


isatisfactions bevond a reasonable doubt. 
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In order to find a defendant guilty under Count 
three of the crime of inducing travel in interstate commerce 
in connection with a scheme or artifice to defraud, vou must 
find each of the following elements has been established 
bevond a reasonable doubt’ 
First, that from on or about the 23rd dav of 
| 
December, 1974 through the Sth dav of June, 1975, the 
defendants devised or was intending to devise a scheme or art~| 
ifice to defraud for obtainino property from Hans Suhler by 
means of false or fraudulent pretenses, representations or 
promises} 
Second, that the defendant induces such person, 
Hans Buhler, to travel in or be transported in interstate 
commerce in the execution of a scheme or artifice to defraud 
that person, Hans Buhler, of propertv; 
Thire, that the value of said property was 
$5,000 or more; 
If, and onlv if, vou are satisfied that the 
| 
Covernment has proven each of the elements of the crime charged 


in count three of the indictment as to the defendant then 


| 
under consideration by vou, will you return a verdict of guilty 


| 
; | 
as to that defendant on this particular count. Shovld the 


Covernment fail to prove anv one of the elements of the 


crime charged in count three of the indictment as to the 


SOUTHERN DI-+RICT COURT REPORTERS, U.S COURTHOTN 
FOLEY -QUARE. NEW YORK. NLY. — 791-1020 


hpms 

defendant then under consideration by you beyond a reason- 
able doubt, then you must return a verdict of acquittal as 
to that defenda rt on this count. 

It is not necessary for the Government to show 
in each case that the defendant whose guilt or innocence 
you are considering physically committed the crime. himself. 
Section 2 of Title 18 of the United States Code provides 
that a person who aids and abets another to commit an 
offense is just as guilty of that offense as if he committed 
it himself. 

Yn order to aiu and abet another to commit a 
crime it is necessary that the accused willfully associated 
himself in some way with the criminal venture, and willfully 
participated in it as he would in something he wishes to 
bring about; that is to say, that he willfully seek by 
some act or ommission of his to make the criminal venture 
succeed. 

An act or ommission is "willfully" done, if done 
voluntarily and intentionally and with the specific intent 
to do something the law forbids, or with the specific intent 


to fail to do something the law requires to be done; that is 


to say, with bad purpose either to disobey or to disregard the’ 


law. | 
You, of course, may not find any defendant guilty: 


unless you find beyond a reasonable doubt that every 
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element of the offense as defined in these instructions was 
committed by some person or persons, and that the defendant 
participated in its commission. 

To determine whether anv of the defendants aided 
and abetted the commission of an offense, you may ask 
yourselves these questions: Did the defendant associate 
himself with the venture? Did ie defendant participate in 
it as something he wished to bring about? Did he seek by 
his action to make it succeed? If he did, then that defend- 
and is an aider and abetter. 

Now, throughout my instructions, I have used the 
term “reasonable doubt". What is a reasonable doubt? 


A reasonable doubt is one which appeals to your 


reason, your judgment, your common sense, and your experience. 


It is not impulse, whim or speculation. It is not an excuse 
to avoid the performance of an unpleasant duty, nor sympathy 
for the defendant. On the contrary, it is a doubt which a 
reasonable person has after carefully weighing all the 
evidence. 

A reasonable doubt may arise not only from the 
evidence presented, but also from a lack of evidence. Since 
the burden is always on the prosecution to prove the accused 
guilty of every essential element.of the crime charged beyond 
a reasonable doubt, a defendant has the right to rely upon the 


failure of the prosecution to establish such proof in order 
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to create a reasonable doubt. 


If, after fuir and impartial consideration of all 


evidence in the case, or the c of it, you can honestly 


say that you have such a doubt as would cause prudent persons 
to hesitate before acting in matters of importance to them- 
selves, then you have a reasonable doubt and, in that cir- 
cumstance, it is your duty to 

On the other hand, if after a fair and impartial 
consideration of all the evidence you can honestly say t mt 
you are satisfied of t! the quilt of the defendant, with 
such conviction that you would be willing to act upon it in 
important and weighty matters in the affairs of your own life, 
then you have no reasonable doubt and, in that circumstance, 
it is your duty to convict. 

If the y 2>ls that the evidence in the case as 
reasonably permitting of two conclusions, one of innocence, 
the other of guilt, the jury m t adopt a conclusion of 
innocence and acquit. 

One Final word on this subject. “Beyond a reasonable 


doubt" does not mean beyond all possible doubt. If that 
were the rule, few persons, however quilty the might be, would 
be convicted. Consequently, the law in a criminal case is that 


quilt of a defendant is established 


doubt . 
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direct evidence, for’: jeneral rule the law makes no dis- 


tinction between direct and circumstantial evidence, but 


Simply requires that, before convicting a defendant, the jury 


be satisfied of the defendant's guilt beyond a reasonable 
doubt from all the evidence in the case. 

Now, there are times when different inferences 
may be drawn from a certain set of facts. An inference is 


a deduction or conclusion which 2 jury is permitted to draw 


| 


from facts which have been established by either the direct or 


| 


circumstantial evidence j{ntroduced’. in the case. An inference 


is not drawn by speculation or guesswork but rather arrived 
at by an exercise of your reason and common sense. So while 
considering the evidence presented, you are permitted to 
draw, from tie facts which you find to kave been proven, 
such reasonable inferences as seem justified in the light 
of your experience: But here again, let me remind you that 
whecher based on direct or circumstantial evidence or the 
ical, reasonable inferences drawn from such evidence, you 

must be satisfied of the guilt of the defendant beyond a 
reasonable doubt. 

Now I want to talk to you very briefly about the 
credibility or believeability of witnesses. 

You ‘are the sole judges of the credibility or 


truthfulness of each witness in this case. In weighing the 
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testimony of each witness, you should consider his relation- 
ship to the Government or to the defendant, the extent of the 


witness' interest, if any, in the outcome of the case, his 
manner of testifying, his appearance and conduct while on 
the stand, his intelligence, the strength or weakness of 
his recollection, and the extent of which he has been 
corroborated or contradicted, if at all, by the other 


credible evidence. 


The ultimate question for you to decite in pass- 


ing upon the credibility of a witness is "did the witness tell 


the truth"; and to this end, you are to use your everyday 
common sense. 
If you find that any witness has deliberately 


testified falsely to any materiai fact, you may cisregard 


all of his testimony or you may accept that part of his 


testimony which you believe is truthful, or which you find 
to be corroborated or supported by other evidence in the 
case. 

Now, as I mentioned earlier, the law permits, but 
does not require a defendant to ta) : stand am testify 
in his or her own behalf. 

The defendants have not testified in this case. 

their absolute right. They are not required to do 


I have told you, they do not have to prove their 
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innocence; The burden of proof is always on the Government 
to establish the guilt of a defendant beyond a reasonable 
doubt. 

In no respect may such failure to testify be 
considered by you as any evidence whatsoever against a 
defendant. Or give rise to any basis for a presumption or 
inference unfavorable to 
You may not permit such fact to weigt in the 
slightest deqree against defendant nor should it enter 
| your deliberations or discussions. 
The testimony of a witness may be discredited 
impeached by showing that he previously made statements 
| which are inconsistent with his present testimony. The earlier 
contradictory statements are admissible to impeach the 
credibility of the witness and not to establish the truth of 


these statements. It is the exclusive province of the jury 


to determine the credibility, if any, to be given the testimony 
| of a witness who has been impeached. 
If a witness is shown to have knowingly testified 
falsely concerning any material matter, you have a right to 
| distrust such witness's testimony in other particulars; and 
| you may reject all the testimony of that witness or give it 
such credibility as you may think it Geserves. 


The testimony of a witness may be discredited 
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impeached by showing that the witness has been convicted of a 
felony, that is, of a crime punishable by imprisonment for a 

term of years. Prior conviction does not render a witness 


incompetent to testify, but is merely a circumstance which 


you may consider in determining the credibility of the witness} 


It is the province of the jury to determine the weight to 
be given to any prior conviction as impeachment. 

You have heard testimony regarding acts similar 
to those charged in this indictment which were allegedly 
committed by the defendant Kaminsky. You may consider this 
testimony in determining whether the defendant who allegedly 
committed those similar acts had the requisite willfullness 
or intent required to sustain a conviction with regard to the 
acts charged in the indictment presently before you. 

Let me caution you, however, that before yo may 
consider such evidence at all you must first be satisfied 
that the Government has proven each of the other elements 
of the crimes charged in the present indictment beyond a 
reasonable doubt. Only then, may you consider this evidence 


with regard to the present indictment in determining whether 


| 


the defendant in question acted with an awareness of wrongdoi 
that is, with willfuJlness or with the requisite intent 
required, rather than out of mistake or inadvertence or some 


other innocent reason. This evidence may not be considered 
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truth: of the charges 


s lodged in the 


show bad cha or to show a 


+ - yy ~ 
inal sonduc 


mber that you 


Le at against the 


in the similar acts and 


Benson and Danise. 


the fact that he 


was 
sderal criminal trial both 


defense are entitled to receive from 


the witness in the 


served with the 


Brito could 


have been called by either 


that from 1e failure of either side 
infer that his testimony 


have been unfavorable t either the Government 


cretion to draw no 


Government ora 


You should 


, however, that there is no, 


P=) 


either sic witness whose 


imony alread: 
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You have heard testimony in this case of a 


defendant using another name. If you find beyond a reasonable 
doubt that a defendant used names other than his own in 
order to avoid identification, then that would be a fact from 
which you may, but need not, infer a consciousness of 
guilt on his part. 

Now, the attorneys in the case have entered into 
several stipulations. Of course, stipulations are binding 
on the parties who agree to them. When the attorneys 
stipulate or agree as to the existence of a fact, you must, 
unless otherwise instructed, accept the stipulation and 
regard the fact as proved. 


As I mentioned earlier in my remarks to you, 


anything that counsel for the Government or for the defense 


> 


73%) tat Toko je y . M Ls 
with respect tod ma rs in evidence, whether 
nrgqument or in summation, iS ‘not ev 


in the case. 


So too, anything the Court might have said during 


the trial or during the course of these instructions is not 
evidence. This case must be decided by you solely on the 
basis of the sworn testimony of the witnesses and such exhibit 
; ‘ | 
as were received in evidence. 
I have attempted to avoid any comment that 
might suggest any persinal views of mine on the evidence or 
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on the credibility of witnesses, inferences to be drawn, or 


the importance of one part of the testimony as compared- with 


another, and no comment by me has been so intended. The 


actions of the court during the trial in ruling on motions or 
objections are not to be taken by you as any indication of 
the guilt or innocence of the defendant. These are matters 
of procedure and law, with which you have no concern. 

From time to time, conferences at the bench out 
of your hearing were conducted at the request of the attorneys 

| 

for the Government or for the defense. These were conferences 
solely on questions of law which it is my duty to decide. 
You are not to draw any inferences against either side to this 
controversy for requesting such conferences, because an at~ 
torney would be remiss in his duty to his client if he 
not protect his interests in the manner provided by law 
which it is my function to decide. 

Let me point out that the duty of imposing 
sentence in the event of a guilty verdict rests exclusively 
with the Court. The punishment which may be inflicted upon a 
defendant must never be considered by you in any way in‘arrivin 


at an impartial verdict as to the guilt or innocence of the 


the accused. 
Now, the purpose of your deliberations is to ex- 


views with your fellow jurors, to discuss a nd consider 
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the evidence, to listen to each others’ arguments, to present 
your own views iri to reach a unanimous verdict based solely 
and wholly on the evidence, if you can do so without violence 
to your own individual judgment. 

Each of you must decide the case for yourself’, 
but do so only after an impartial consideration of the evidence 
in the case with your fellow jurors, Do not hesitate to 
reexamine your views and to change your opinion when, after 


discussion, it ap} to be in error. But if after care- 


fully considering all of the evidence in the case and the 


arguments of your fellow jurors, you hold a conscientious view , 


which differs from the others, you are not to yield your view 
simply because you are outnumbered. Your final vote must 
reflect your objective and deeply thought out determination of 
the issues. 

If, in the course of your deliberations, you 
need to examine any of the exhibits, desire any of the testi- 
mony to be redd, or find that you are uncertain as to the 
meaning of any part of the Court's instructions, you may 
send a note to the Court asking for whatever will clear up 
any of the questions you may have. In communicating with the 
Court, however, I should admonish you that you should not 
indicate how your vote may then be divided. 


Your oath sums up your duty, and that is without 
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between 


issues 


United 


Court's instructions 


It is important 


favor to 


States based 


anyone, you will well and truly 


this defendant and the Government 


solely upon the evidence and 


to the law. 


as 


to the Government; it is important 


to the defendant. 


Will 


(At 
THE 
MR 


to the Court's 


to commit either 


United 


act. 


It is 


can only be held 


crime pursuant 
The 
Court's charge 


one's acts and 


States or 


counsel approach the side 


COURT: Any exceptions? 


EPSTEIN: Defendant Benson takes exception 


that one can conspire 


charge on conspiracy; 


a criminal act, an offense against the 


an illegal association to do an unlawful 


the defendant Benson's contention that one 
accountable for a conspiracy to commit a 
to 18 U.S.06%. sti. 

defendant Benson takes exception to the 
drawn from 


that certain inferences can be 


conduct. These acts all require a specific 


intent and therefore the jury should not be charged as to 


‘ 


what inferences can be drawn merely from acts and conduct, 


Court of Appeal 


Defendant 


SOUTHERN D 


s in U.S. v. Bertolotti, 529 F. 2nd. 


Renson alse takes exception to your 


'RICT COURT REPORTERS, 
QUARE. NEW YORK 


US COURTHOUs: 
791-1020 
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Honor's charge on the availability of certain witnesses. 

MR. MITCHELL: Your Honor, there is one other 
thing I would like to -- it is no exception to th charge 
and no request, but it may be that during the jury's deli- 
beration the documents may come in from California and 
i. they do, I would like to have them substituted for the 
stipulation. 

THE COURT: I d@on't see how you can do that. 

MR. GOLDBERG: We Tree é stipulated, your 
Honor, if the tele:: of the Customs declaration comes in, 
Mr. Levine -- 

THE COURT: I didn’t hear it on the record. 

(In oven court.) 

(Alternates excused.) 

(Marshal sworn.) 

(Jury left to commence deliberations.) 

MR. GOLDBERG: Your Honor ~~ 

THE COURT: I have no objection to your substi- 
tuting it if it is on the record, but I just don't recall 


the 


the stipulation being made on record. 


MR. GOLDBERG: May I say something to your 


THE COURT: Yes. 


MR. GOLDBERG: If I am not supported by Mr. Levine 


SOUTHEN Dini PiCY COURT REPORTERS U.S COURIHOTSI 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES 
Vs. 
75 Crim 538 


MARRY LEVINE BENSON et al. 
r 


Defendants. 


1976 - 3:20 p.m. 


HON. CHARLE: 


District Judge. 


APPEARANCES: 


ROBERT B. FISKE, JR., BSG., 
United States Attorney for the Southern District of 
New York 
ALAN LEVINE, Esq., 


Assistant United States Attorney 


GILBERT EPSTEIN, ESQ. , 
Att-cney for Defendant Benson 


SOUTHERN Di.I#!ICT COURT REPORTERS, US. COURTHOUSE 


do you have a lawyer? 

2d afternoon, your Honor. 
ior, for the defendant Harry Benson, Gilbert 
rm of Stockman & Enrstei 100 Church Street.| 


rorning in this 


to represent him in connection with 


you when the case was 
schedule 
Mr. Benson, and I also 
spoke to Mr. Levine before court reconvenci this afternoon, 
ana I understand your Honor has tentatively set this matter 
cown for th £ this month. 
is the latest I can do it. It 
the 17th, and I think one week is too 


prepare, but I think you can prepare it in 


What I have arranged to do, I have 
Levine tomorrow morning in his office 


and try to get whatever matters we can voluntarily agreed 


upon between ourselves. 


THE COURT: If there is going to be any « 


about it, I will be here, and I can straighten it out for 


you, straighten out any matter, but I am under so much pressuré 
} 
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with the criminal cases, and I can't put it over more than a 
on my present schedule. 


Unfortunately, your client has been a fugitive for 


I quite frankly had come to court 
this afternoon with the intention of asking your Honor 
whether or not it would be f j et this case on for 


June 1: 2@alize it is a short week, 


my know 
The only thina I do now know 
case with both opposing counsel, 
and look? 


principal witn«sses are foreign nationals 


’ 


3s, and, of course, thé loes put it somewhat on 


footina than most of nese cases normally are. 
Normally, even if we are dealing with foreign 
nationals, the ire normally in custody sc eaqree and 
available xr interviews by opposing counsel. 
ion't know when 
Gove ment has made some arrangement 


the data set, namely, the 17th. If 


would be available, I assume, for interview by the defendant. 
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try to iron it out with Mr. 


you work it out, Me. Levine, with 


your Honor. 
24th satisfactory? 
it is, your Honor. 
sll. Then the trial date will 
irthouse falls down. 
In which case, your Honor 
have my week's adjournment. 
COURT: Yes. 
out of doors, your 
liionor? 
All right. Thank you, gentlemen. 


Thank you, your Honor. 


MICHAEL P. STOKAMER® *— 


GILBERT EPSTEIN 


COUNSELORS AT LAW 100 CHURCH STREET 
NEW YORK, N. Y. 10007 


(212) 962-1564 
*MEMBER MEW TORK AND NEW JERSEY BAA 


May 13th, 1976 


Honorable Charles H. Jenney BEST COPY AVAILABLE 


United States District Judge 
United States Courthouse 
Foley Square, New York 1000/7 


Re: United States v. Harry Levine Benson, 
et_al 75cr. 53 


Honorable Sir: 


I respectfully request that your honor schedule a pre-trial 
conference pursuant to rile 17.1 of the Federal Rules of Criminal 
Procedure to resolve several outstanding matters concerning Discovery 
and Demand for Particulars that oOoposing Counsel can not resolve. 


The Government has declined to orovide defense counsel with a list 
of the witnesses it intends to call on it's case-in-chief. The policy 
of the Government in this area is not only shortsighted but clearly in 
conflict with the pronouncements of the Court of Appeals. In 
United States v. Cannone, 528 F.2d 296 (2d Cir. 1975), Our Court of Appeals 
held that District Courts have the authority, subject to Appellate Review, 
to compel the Government, prior to trial, to disclose the identity of it's 
witnesses. 

",,..The most potent argument for compulsory disclosure of the identity 
of the prosecution's witnesses is that, without the benefit of such disclosure, 
the defense may be substantially hampered in it's preparation for trial. 

At a minimm, pre-trial ignorance of the identity of the prosecution's 
witnesses tends to detract from the effectiveness of the defense's object-— 
ions and cross-examination. Although ccontinuances which tend to mi‘ igate 
the detrimental e“Vects of unpreparedness, are sonetimes obtainable, not 
only are they rore y a partial solution to the problem of unpreparedness 
but, sf addition, wheir prolongation of trials is of course costly to both 
the Government an@ the defendant..." 


In the instant case, no continuances will be available to counsel to 
allow additional time to prepare a defense for reasons which the’court has 
already set forth. The Government has informed opposing counsel that 
no electronica = our v 


and it believes there are no consentual tapes of any electronic communic- 
ations. Thus the credibility of the witnesses for the prosecution 

will be the main focus of the defense, and to prepare it is essential 

that a list of the Government's witnesses be turned over to defense counsel. 


ecpec 
ISSeose 


because of the Government's Ft husks to reveal the identity of a perc 
prior to his taking the stand said: 


"...A defendant has hardly had a fair trial if he has been denied 

the opportunity to discover evidence or information crucial to his 
Gciense. The failure to reveal Greenhalgh's identity until he was 
presented as a witness confronted the trial Judge with the hard choice 

f interruption of the trial or denial to the defense of a reasonable 
opportunity of meeting the severe impact of this aspect of the prosecutor's 

evidence. Such tactics were condemned and called for the reversal 
in United States v. Kelly 420 F 2d 26,29 (2d Cir. 1969)..." 


The need for the Government to disclose the identity of it' 
witness is all the greater in a case such as this where those witnesses 
may be foreign nationals residing outside the United States and the time 
required to investigate these people and their stories would make it 
impossible to grant a continuance during the trial for this purpose. 


I request ‘hat the court order the Government to turn over to opposing 
counsel copies of the court records and psychiatric records of any of its 
witnesses prior to their taking the stand. United States v. Padalamente, 
507 F 2d 12,21 (2d Cir. 1974)-It is also requested that the court compel 
opposing counsel to provide the defense with the record of all prior 
instances of misconduct that any of the prosecution's witnesses were 
involved in. These instances of misconduct in the past, whether they 
resulted in a criminal conviction or not, all have a bearing on a witness! 
credibility. The credibility of the various witnesses for the prosecution 
may very well prove to be ? as I expect it will, the cornerstone of the 
defense, and the vast distances that have to be covered to obtain this 
information coupled with the short period of time available tc defense 
counsel make it imperative that the Government make this material avail- 
able prior to trial. United States v. Miles 480 F 2d 1215, 1217 (2d Cir.1973 he 


I have not been able to conclude my pre-trial preparation to date 
and there may be matters that I and other defense counsel may wish 
to bring to the Court's attention at a future date as the requests set 
forth in this letter are not inclusive. 

Thanking you in advance for your cooperation ‘in this matter, 
I remain 


Respectfully yours, 


STOKAMER & EPSTEIN, ESQS. 
By: Gilbert Epstein, Esq. 


GE: cnr 
cc: cont. next page 
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MICHAEL P. STOKAMER® 
GILBERT EPSTEIN 


COUNSELORS AT LAW 100 CHURCH STREET 
NEW YORK, N. Y. 10007 


uEMBER NTW YORK AND NEW JERSEY BAR (21a) 962-1564 


21st, 1976 


Honorable Charles H. Tenney, U.S.D.d. 
United States Courthouse 

Foley Square 

New York, New York 10007 


Re: United States of America Vv. 
arry Levine Benson, et al. 


75 Cr. 538 
Honorable Sir: 


I am taking the liberty of writing to you with regard 
to the above-captioned matter to request that the Court 
re-consider my application for a continuance in this case 
until June 14th, 1976. 


My client, Harry Benson Levine, came before the court 
for the first time on Friday, May 7th, 1976. 1. was 
subsequently retained and appeared before your Honor 
as counsel of record for Mr. Benson on Monday, May 10th, 
1976. In preparing the case I retained the services of 
a private investigator and attorney in Zurich, Switzerland. 


The difficulty from the outset has been that I did not 
know exactly what information existed in Switzerland concern- 
ing this matte™ and Mr. Hans Buhler, TV investigator, first 
had to conduct a g ~eral background check of Mr. Buhler, 
which was very time _onsumming as I did not even have an 
address for Mr. Buhler in Switzerland. It was not until this 
week, the week of May 16th, that the attorney that I had 
retained overseas had sufficient informaiton on which he 
could go to court to try and have the material released. 

The material will then have to be attested to and certified 
to conform with the requirements of Rule 44 of the Federal 
Rules of Civil Procedure and 26 U.S.C. 1741. To date, t 

have received no material from either party in Switzerland. 


This past Tuesday, May 18th, I received from the Govern- 
ment an address for Mr. Buhler that he used in late 1974, 
and I do not know if it is still his residence. In seeking 
to expedite matters, the Government, at your Honor's direction, 
made Mr. Buhler available for an interview on Thursday, May 


20th in the United States attorney's office Mr. Buhler 

who appeared with his attorney, Mr. Winard, declined to answer 
any of my questions and I then served him with a subponea 
doces tecum, a copy of which is enclosed with this letter. 


I concluded my brief encounter with Mr. Buhler 
and the Government then turned over to me a document 
prepared by the Swiss authorities setting forth a few 
details of an interview thev had with Mr. Buhler on 
January 15th, 1975. In this document, a copy of which 
is also enclosed herein, reference is made to several 
pending cases against Mr. Buhler. I spoke to assistant 
U.S. Attorney Alan Levine this morning and asked him 
what if anything he knew about these pending investigations 
against Mr. Buhler and he replied that he knew nothing 
about them. 


Mr. Buhler's credibility or lack of credibility is of 
critical importance in this law suit, and these pending 
charges against Mr. Buhler bear directly on his motive 
to testify in an attempt to gain the goodwill of the 
American Authorities. United States v. Miles 80 F 2d 
1215, 1217 (2d Cir. 1973) and would be admissible under Rule 
404 (b) of the Federal Rules of Evidence. 


It is impossible to obtain this material'in time for the trial of 


this case on May 24th, 1976 because of the Gcvernment's 
refusal to make this material available to opposing counsel 
and the distance and time involved in trying to obtain it 
from Switzerland. I request that this matter be continued 
for a reasonable amount of time to allow counsel the opport- 
unity to obtain this material. 


Thanking you in advance for your cooperation in this 
matter, 
I remain, 


Respectfully yours, 
STOKAMER & EPSTEIN, ESQS. 


GILBERT EPSTEIN, ESQ. 
Alan Levine, Esq. 
United States Attorney's office 
One St. Andrews Plaza 
Ni XYs.g Nek 10007 


Jay Goldberg Robert Mitchell, Esq. 
299 Broadway © 51 Chambers’ Street 
N.Y., N.Y. 10007 B.%s,: 8%. 38007 


Subpoena to Produce Document or F Object 


Cr. Form No. 21 (Rev. 5-68) 


United States District Court 


FOR THE 


SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA 


HARRY LEVINE BENSON, et al. 
To HANS BUHLER 
EHGIMATTSTR 22 
8002 ZURICH, SWITZERLAND 


You are hereby commanded to appear in the Uni.ed States District Court for the SOUTHERN 
District of NEW YORK at FOLEY SQUARE, NEW YORK (Rm. 705) in the city of 
NEW YORK on the 24th day of May 1976 at 16:00 o’clock 


to testify in the case of United States v. HARRY LEVINE PENSON and bring with you 


All documents, including, but not limited to, passports, visas, etc., reflecting 
all trips made by you across a national border tetween June Ist, 1974 and February 
lst, 1975. All Bank records, including, but not limited to bank statements and 
cancelled checks and bank books for the period of time from June lst, 1974 to 
June 5th, 1975. All records, including, but not limited to, checks, customs 
declarations and appraisals for a 9,88 Karat diamond and a 8.35 karat emerald. 

All tax returns, tax declarations and any tax forms prepared by or on behalf of 
Hans Buhler for any Government for the calendar year 1974 and 1975. 
ee This subpoena is issued upon application of the’ Defendant HARRY LEVINE BENSON 


_May.19th —, : 19.76... 


Gilbert. Epatein.,..Esq.__._§_.—- 
Attorney for Benson 


100 Church Street-18th Floor 7 RR Otic. ot eae 
Address (212)962-1564 Deputy ‘Clerk. 


? Insert “United States,” or “defendant” as the case may be. 


RETURN 


Received thisgubppenaat eg Church BY 9 Te NYC way 19th, 1976 
and on Way Sot St =~ a Ney &w’_ Pleze 


served it on the within named ‘abs 


by delivering a copy to wei and tendering to 5 ee fee for one day’s attendance and the mile- 
age allowed by law.? 


Dated: 


Service Fees 
Travel 


erP® atm “se 


Hans Buhlor 


In response to my verbal invitation, Hans Buhier cane 
to the ofZice of DK II at 9:00 a.m. on Thursday, Jnnuary 16, 
1975. At that tine, I esked hin a few questions fcr the 
‘record. In this regard, I am naking reference to the enclosed 
transcrip: of questioning. Concerning Hans inthler's alleged 
diplomatic passport, I an making reference to the copy of ny 
report of January 20, 1975, to the Zurich Police Command, 


Hans Bilhler clains that half of the diamond (9.88 

- carats, E cut) belongs to hin and the other half belongs, to 
a company whose name he does not wish to reveal. Hans Buhler 
claims that he obtained the Colombian emerald (8.35 caracs, 
excellent quality, excellent color, emerald polish) in India 
in October 1974, but he has not yet paid the purchase price. 
He also claims that he had consigned this emcrald, along 
with the diamond, to Herbert Keninsky- 


Furthermore, Hans Pilhler told me that on August 13, 
197%, he was attacked by tnrce thieves in Sofota, Colcnubia, 
. and was subsequently robbed of U. S. 9110,000 in cash. 
This matter was reportedly investigated by the local police 
in Bogota. wy 


oe 
2 ene ROHR Soper eaten eee Sapp eee reper” 
a ecendiieemadientieneen! 


. During our conversation, Hans Buhler told me in 
assing that he would have to file for baniaruvtcy if, 

tn regard to the Harry Levine Benson matter, he did not 
get he money or the gems were nov found. 


~ " - 
Hans Bunler has previously cemnitted several 
offenses The following offenses are noted in the crininal 


records of fe Canton of Zurichi 


eo 


A E4 


Yobruary ntative's Office in 
i violation of the 
vehicle code; fined 60 
Swiss frances and put on pro- 
bation for l year. 


Entry removed in accordance 
with Federal Council decision 
of Novembss 22, 1960. 


October 5, 1960 = District Court in Zurich; 
misuse of identification pavers 
and credentials; fined 200 Swiss 
francs. 


December 1, 1961 = District Court in Horgen; 
repeatedly driving withou 
driver's license; -incarc 

- for 20 days and fined 200 
‘francs, 


Court in 
Pad 4 


April 22, 1964 - District 
fon of the 


violat 
March 15, 1966 - 
‘October 22, 1965 Superior Court of the Canton of 
Zurich/District Court in Eorgen; 
‘embezzlement; sentenced to l 
month in prison, suspended; 
placed on probation for 4% years. 


Suspension of sentence revoked 
on October 16, 1970. 


September 26, 1969 = Cantonal Judicial Board in 
Chur; enbezzlenent, using 
. confiscated articles, falsifying 
- gecords, fraud, failure to 
oboy an official order, 
violation of traffic regulations; 
sentenced to & months in prison, 
not suspended. 


On March 23, 1971, Hans Buhler vegan serving the 
sentences passed on March 15, 1966, and Sentenbder 26, 
1969. He was incarcorated in Pfaffikon District 
Prison and Resensdorf Penitentiary. fTter serving 
two-thirds of his sentence, he was released on 


Boptenber 22, 1971, and put on supervised 
probation for two years. 


At the present tine, Hans Buhler is being 
investigated by the Office of the Examining 
iagistrate in Chur due to a serious violation 
of traffic regulations. 


In his neighborhood in Zurich 2 and at 
urich 1, where Hans Buhler maintcns an off 

sidered an honest man. He is always proper and 
Hans Buhler is supposedly late in payin 


a at 
Hans Buhlor's financial r 
and clear. Several cases arainst h 
at the Prosecutor's Office in Zuric 


ele 
lin 
h 


Due to his previous offenses and ths numerous 
incriminating files at the Zurich Police Conmand, Hans 
Buhler must be regarded as a shady character. 


| 
| 


A €6 


of GI PRIVATDETEKTIV-BUR O 
mil Baumann 


Ehem. Pol.-Gir. der Stadtpolizei Zirich 


Mitglied des Fachverbandes Schweizerischer Privat-Detektive / Sextion des 
schweizerischen Gewerbeverbandes / Angeschliossen der internationalen 
Kommission der Datektivverbande (IKD) 


Geschatt: 
Goldackerweg 4, 8047 Ziirich 


as S 6eeeun tir, Cilbert Epstein 


Lawyer 
Privat c — > 
Goldackerweg 6, 8047 Zirich c/o stokamer & Epstein 
01 / 522706 100 Church Street, 18th floor 
Bank: Schweiz. Bankgesellschaft New York City N.Y. 10007 
Agentur Zurich-Altstetten ES 
Postcheckkonto 80 - 214 36 USA 


thre Referenz ! r ZOrich 19. Mal 1976 


Betrifft Durchfiihrung von Erhebungen betreffend 
Heren Hans-licinrich DBithler, geb. 11. No- 
ak 1935, von Thalwil-ZH, Gemmologe, 
schicden von Niryana geb. Konoplic, whs 
tstrasse 22, Ziirich 2, Whg. 
(2 esses SSNs 


Sehr geehrter Herr Rechtsanwalt Epstein, 


im Anschluss an Ihren telefonisch erteilten Auftrag sind 


Uber Herrn Hans-Heinrich Lithler umfangreiche Erhebungen 


durchgefiihrt worden, die zusammenfassend zu folgendem Er- 


gebnis gefiihrt haben: 


. 87 


Uerr Hens-Keinrich Liihler eriéffnete vor Jahren in seiner 
Eicenscualt. als Germologe ein Geschift fuic den Mandel 
mit Edelstcinen und bis vor ungefiihr einem halbea Jahr 
hatte er den Sitz im Hause hennweg 30, Zitriciu 1. An- 
schliessend wechselte er das Geschiftsdomizil an die 


Léwenstrasse 40, Zirich l. 


Am 26. September 1970 verheiratete sich Herr bihler mit 
Frl. Miryana Konoplic, geb. 1. August 1943, doch ist 
diese Ehe am 22. Oktober 1974 wieder g2schicden worden. 
Der Vater von Frau Miryana Konoplic geschiedene Bihler 
ist ein in Ziirich ansiissiger Pdelstein-Groschindler mit 
Geschiftssitz an der Dahahofstrasse 73, Ziirich 1, wo sei- 


ne Tochter auch wieder mitarbeitet. 


Linkor nen Vermo;;en 
r tor- 
ixte 5 700.-- -/- 


Fr. 32°100.-- Fr. 35°000,-- 


Von cen fmtsstelien werden beziiglich erlittener Vor- 
strafen keine Auskiinfte ertcilt. Dagegen wire Herr 
HonseHeinrich Lihler bercchtigt, iiber sich selbst beim 
Zentralstrafregister in Bern einen Auszug zu verlangen, 
der ihm cuch ausgestellt wiirde und in dem alle straf- 
rcechtlicten Vorgiinge aufgefinrt sind, sofern solche 


vorlieget. 


7 


Von privater Seite = nualich aus ce Lel.anntenkreis 
des Uerrn Hans-teinrich Biihler - ist wiederholt darauf 
hingewicsen worden, dass her: Hans-L2inrich Liihler im 
Jahre 1966 wegen Urkunden£ilschung und Veruntrcuuns zu 
einer bcdingtca Gefiingnisstrafe von lL ilunat durch das 
Obergericht des Kentons Ziirich verurteilt worden ist. 
In cinem anderen Strafverfahren ist Herr Hans-leinrich 
Biihler - wiederum wegca Urizunden£alschuas urid 
Veruntreuung - durch cas Kantonsgericht Graubiinden im 
chie 1969 zu eincr unbedingten Gefiingnisstrafe von 
8 tnaten verurcteilt worucn, wobei ex deun die bedingt 
cus;,csprochene Strafe aus dem Jahre 1966 ebenfalls noch 
verbussen musste. ufgrund gutcr FUhrung wurde lerrn 
Liihler, der scine Strafe in der kantonalen Strafan: 
Reg 2nsdorf verbiiscte, ein Drittel der Strafzeit erlas- 


scm. 


tter Seite ist wiederholt derauf hingewiesen wor- 
den, Gass Herr Hanis-Heinrich Dithler in bexs Flichen 
Kreisen sehr gut bekennt ist, und er sel heute bestrebt, 
sich einen guten Namen =u schaffen und sein unruhiges 


Leben (xriiherer Jalire 2u stabilisieren. 


Herr Verner Larth von g).eichnanigen Ul ren- und Bijouterie- 


eschift an der Bahnhofstrasse 94 Ziirich 1, Telefon 
b bi , 


25 68 G6, ist zufolge eines Auslandaufenthaltes erst ab 
Dienstag, den 25. fai 1976, wieder in Ziirich erreichbar, 
so das3 er nicht befragt werden konnte, ob er im Juni 
odex Juli 1974 errn Hons-leinrich Diihler einen lupenrei- 
nen Diomanter mit: einen Gewicht von 9,88 Karat verkeuft 
hat, d2r von diescnm bar bezahlt worden sein soll. Herr 
Widmer, Stellvertreter dee Geschiiftsinhabers, erwihnte 


£ Befragen, dass ihm in dieser tlinsicht tiberhaupt nichts 


bekannt sei. Ein lupenreiner Diamant mit einem Gewicht 
von 9,88 Karat reprasentiere immerhin einen Handelswert 
von ungefaéhr Fr. 400'000.-- und _ein solcher Verkauf kom- 


me nicht jedes halbe Jahr zustande, 


Mit vorzliglicher Hoéchachtung 


MTOR AiapD « 


PNGULATE 3.7% = THE 
“bITEO STATES O= AMERICA 
| ior A. Hayden Jr. , XXXX Cy 
f thy United § Atos Of Amarion at 7: hh, Swithes 
Guly commissioned and qualified, do harevy 
‘fy that on this 


‘ =. > ee day of dant sansa 19. 76_, 
b: fore mo porsonal'y cppsared 
ey 


me Emil Baumann 
| Ser atisibnntemestinie sei 


tee -~ —-— meee 
* ™) personaily known, and known to mo to ba theo 
‘divivual__ doserioed In, whose hep. 
Uo.Ccibed to, and Who 6xecutod the foraryolacg 
trumont, and being Informed by me of tho Contontr 
vf sald Instrument, he duly acknowladgad t 
mo that_he executed the 8AMe freely onc 
voluntarily for the uses and PUrpo6AN  tharety 
montioned, 
N WITNESS VNEREOS t hay 
2nd and offici-! -n-) ihe Ga 


i, 


“7 


sp 


Consui of the United States 
of mer'ce al ZOrich, Switzeriand 


Emil Baumann Private Detective Byreau 
Formarly with the Zurich Police 


llember of the “wiss rrivsete De- 
Business: tective Organization/ Section of 
Goldatkerweg 4, 8047 Zurich the Swiss YVnamber of Commerce/ 
01/54 99 88 Associated with the International 

Commission of Vetective Yrganiza- 

Resicence;: tions (IKD) 
Goldsckerwe’* 6, 8047 Zurich 
01/52 27 06 


Pank: Schweiz. Bankgesellschaft 
Zurich-Alstetten Agency 


Post check acct. 80-214 
19 May 1976 
Gilbert Epstein, Esq. 
c/o Stokamer & Epstein 
100 Church Street, 198th 
New York, NY 10007 
Re: Review of proceedings 
ir. Hans-Heinrich Buhler, 
ll November 1955, of Thelwil 
-ZH, Gemologist, divorced fr 
Miryena nee Konoplic, Engima 
Strasse 22, Zyrich 2, Whe. 
Dear Mr. Epstein: 


Pursuant to your telephoned request extensive inquiries were made 
with respect to ifr. Hans-Heinrich Buhler. The results cen be sum 
marized as follows: 


ad 


Mp. Hans-Heinrich Buhler in has capacity ws a gemoldégist opened 
a business in precious stonés some years ago which until about 
half a year ago was locsted at Rennweg 30, Zurich). At that time 
the business was moved to Lowenstrasse 40, Zuricn l. 


On 26 September 1970 Ir. Buhler married Miss Miryana Konopbic, 
born 1 August 1943, but they were divorced on 22 Qctober 1974. 
Her father is a Zurich wholesaler of precious stones whose busi- 
ness is located at Bsahnhofstrasse 735, Zurich -, where his daugh- 
ter is again employegd. 


Income 
25,700 Francs 


32,100 


The authorities do not relesse any informstion about convic- 
tions. On the other hend, ivr. Hans-Heinrich Buhler has the 
right to demand a transcript about himself from the Central 
Penal Registry in Bern, which would be provided hin, and in 
which all criminal proceoedings,a if any, would be set forth. 


Prom private sources, namely from the circle of acquaintances 

of “r. Sans-“einrich Buhler, it has been determined, and re- 

ference thereto is often made, that_in 1966 ‘ir. Hans-Heinrich 

Suhler received a one month/fsentence from the Superior Court )suspended 
of the Centon of Zurich for forgery and ombezzlement in an 
another criminal proceeding in 1969 the Cantonal Court of 

Greubunden pronounced absolute sentonce--sgein for forgery 

and embezglement--of eight months on Mr. Nans-Heinrich Buhler, 

to which the previous suspended sentence was added. The time 

was served in the Regensburg Cantonal Penitentiary with one 

third time off for good behavior. 


Third parties often mention that Mr. Hans Hp,inrich Byhler is 
well known !n professsional circles, that he now strives to 
rehavilitate himself and to stabilize his former restless 
existence. 

ir. Werner Barth of the watch and jewelry firm of the same 
name at Bahnhofstrasse 94, Zurich 1, Telephone 25 68 66, on 
account of a trip abroad, will not be avseilable in Zurich 


Z 
until Tuesday 25 May 1976, so that he can not be asked whether 
he sold to Mr. Hans-Heinrich Buhler a pure diamond weighing 
9.68 karats, in June or July 1974, for cash. Mr. Widmer, the 
representative of the owner of the business, in answer to ques- 
tions, said he knew nothing about it. A pure 9.88 Karat dianoné 
would have a market value of about 400,000 Francs--and such a 
sale doesn't occur every six months. 


Yours sincerely, 


/e/ 


(Signature certified (in English) 


by the U.S. Consul, Zuric’) a / f- 
Krhmd Schoen 


Trarslated from the German by Kichard Schoen 


Postfach 3215 


Zorich 28 


Mr. Gilbert Epstein 
Lawyer 

c/o Stokamer & 

100 Church Stre 


USA - New YOrx 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, H AFFIDAVIT 


~against-~- ~ 75 Cr. 538 


(CHT) 
HARRY LEVINE BENSON, et ai. 


Defendants 


STATE OF NEW YORK 
COUNTY OF NEW YORK 
SOUTHERN DISTRICT OF NEW YORK 


GILBERT EPSTEIN, being duly sworn, deposes and says: 


1.. I am an attorney admitted to practice before the 
United States District Court for the Southern District of 
New York with Offices at 100 Church Street, City and County 
of New York. I am the Attorney of Record for the Defendant 
Harry Levine Benson and I am making this affidavit in 
support of his application for a continuance to secure the 
testimony of a critical witness. 

2. On Thursday, May 27th, 1976, at approximately 
10:0C a.m. I was notified by telephone that my investigator 
Emil Baumann, formerly with the Zurich Police had interviewed 
Werner Barth of the Watch and Jewelry firm of the same 
name, located at Bahnhofstrasse 94. All efforts to interview 
Mr. Barth prior to this time were unavailing because Mr. 
Barth was abroad and did not return to Zurich until Tuesday, 
May 25th. The investigator sought to convey this information 
to me yesterday, but he called while I was in Court and ny 
Office would not accept the calls. 


3. Mr. Barth, who has been identified by HANS HEINRICH 
BUHLER, as the dealer from whom he purchased a 9.88 Karat 
Diamond in June, 1974, told my investigator the foliowing: 

bel 3 { and I have bought and sold stones to 
him in the past, but I never sold him a 9.88 Karat Diamond 
or any stone of that size..." 


4, Mr. Baumann does not speak English and I do not 
speak German and all our communications have been through ai 
english-speaking interpreter, who further informed me that 
Mr. Baumann conducted the interview of Mr. Barth personally. 


Dated: New York, New York 
fay 27th, 19/6 


GILBERT EPSTEIN 


Sworn to before’ me this 
day of May, 1976. 
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=) mil Baumann PRIVATDETEKTIV-BURO 


Enem. Pol.-Gir. der Stadipolizel ZOrich 
Mitglied des Fachverbandes Schweizsrischer Privat-Detektive / Sektion des 


schweizerischen Gewerbeverhandes / Angeschiossen der Intermationsien 
Kommission der Detektivverbinde (iKO) 


Geschatt: . f . 


Goldackerweg 4, 8047 Zirich Mr. Gilbert Epstein 


01 / 549968 Lawyer 
Privat: a P 

Goldackerweg 6, 8047 Zurich c/o Stokamer & Epstein 

01 / 522706 100 Church Street, 18th floor 
Bank: Schweiz. Bankgeselischaft New York City N.Y. 10007 


Agentur Zirich-Altstetten SS SSSsseseeesssse 


Postcheckkonto 80-214 36 USA 


Zorieh, 28. Mai 1976 


Betrifft Nachtrag 
zu meinem Bericht vom 19. Mai 1976 
betreffend Durchfiihrung von Erhebun- 
gen iiber Herrn Hans-Heinrich Buhler, 
geen 


‘ 


Sehr geehrter Herr Rechtsanwalt Epstein, 


nach Erhalt meines schriftlichen Berichtes vom 19. Mai 
1976 teilten Sie telefonisch mit, dass Herr Werner Barth 
vom gleichnamigen Uhren- und Bijouteriegeschdft an der 
Bahnhofstrasse 94, 7 rich 1, nach dessen Riickkehr aus dem 
Ausland noch persénl. 2efragt werden sollt' ob es zu- 


trifft, dass er im Juni oder Juli 1974 einen lupenreinen 


Diamanten mit einem Gewicht von 9,88 Karat an Herrn 
Hans-Heinrich Biihler verkauft habe, der von diesem dann 


bar bezahlt worden sein soll. 


Am Mittwoch, den 26. Mai 1976, 1115 Uhr, habe ich im 
Uhrengeschaéft Barth an der Bahnhofstrasse 94 vorgesprochen 
und Herrn Werner Barth zu diesem Punkt persénlich befra- 
gen kénnen. Herr Werner Barth dusserte sich mir gegeniiber 


wie folgt: 


" Ich kenne Herrn Hans-Heinrich 


Biihler sehr gut, denn ich stehe schon 
seit langer Zeit mit ihm in geschdft- 
licher Verbindung. Es ist aber. so, 
dass ich von Herrn Biihler Edelsteine 
kaufe und nicht umgekehrt. Es ist 
mehrmals vorgekommen - allerdings 
nicht oft - dass ein Kunde in meinem 
Laden erschienen ist und einen Diamanten 
oder Brillanten zum Kauf anbot oder 
denselben eintauschen wollte. In 
solchen Situationen hatte ich micii 
dann mit Herrn Bihler in Verbindung 
gesetzt und inn gefragt, ob er am Kauf 
eines offerierten Steines interessiert 
sei und tiber mich hatte Herr Bihler 
dann wiederholt eine solche Méglichkeit 
ausgeschépft und einen Stein gekauft. 
Diese Preise bewegten sich in einem 
Rahmen von ungefadhr Fr. 10'000.-- bis 
Fr. 30'000.--, doch auf keinen Fall 
hoher. 


Es stimmt nicht, dass Herr Bihler je- 


mals einen Diamanten von 9,88 Karat 
bei mir gekauft hat. " 


Herr Barth bestaétigte ebenfalls, dass ein lupenreiner 


Diamant von 9,88 Karat einen Handelswert von Fr. 400'000.-- 


renrdsentiere. 


BEST COPY AVAILABLE 


’ ws3 %& sd iS t o Ten ‘ 
TAMNTON AUD CITY OF ZURICH 
TSONSULATE GEHE® AL OF THE 
"INITED STATES OF AMERICA 


', Walter A. Hayden » WHR Consul 


cf the Unitod Statos of “America &at Zurich, Switzer 
‘and, duly commissioned and qualifiod, do hereby 
tify that on this 


per 2 i | | ee he 
befora me personally appeared 
Emil Baumann 


' 
t> mo personaily known, and known to me to ba thea 
individual__ described In, whose name___is 
subscribed to, and who executed the foregoing 
instrument, and being Informed by me of the contentr 
of said instrument, he... duly acknowledgad to 
me that__he executed the same freely and 
voluntarily for the uses end purposes therein 
mentioned, 


IN WITNESS WHEREOF | have hereunto set my 


hand and official seal the day and year last abova 
written, 


Private Detective Ag-acy 

Emil Baumann 
Formerly with the Police, City of 
Zurich 


Member of the Swiss Private Detec- 
tive Organizsation/Section of the Swiss 
Chamber of Commerce/sssociated with the 
International Commission of Detective 
Organizations (IkD) 

Office; 

Goldackerweg 4, 8047 Zurich 

01 / 54 99 88 


Home; 
Goldackerweg 6, 8047 Zurich 
01 / 52 27 06 


Bank: Schweiz. Benkgese! lschaft 
Zurich-Altstetten Agency 


Postcheckkonto 80-214 36 


Gilbert Epstein, Esq. 
c/6 Stokamer & Epstein 
100 Church Street, 18th Floor 
New York, NY 10007 
28 May 1976 


Re: Addenium 
to my report of 19 May 1976 
re proceedings against Mr, 
Hans-Heinrich Buhler 
Dear Mr. Epstein: 


After receipt of my written report of 19 May 1976 you requested 

of ma by telephone that hir. Werner Berth of the watch end jewelry 
firm of the same nemée, Banhofstrasse 94, Zurich 1, after his return 
from abi'oad be personally intervlewed as to whether he sold in June 
or July 1974 a pure diamond weighing 9.88 karate to Mr. Hans-Hein- 
rich Buhler, which the latter was said to pay for in cash, 


On Wednesday 26 May 1976 at 11:15 hours I visited the Barth 
watch firm at Beknhofstrasse 94 in order to interview Mr. 
‘erner Berth personally in this regard. Mr. Werner Barth 
stated the following; 


" I know Mr. Hans-Heinrich Buhler very well, 
as I have had business connections with him 
over a long period of time. However it is I 
who buy precious stones from Mr. Buhler and 
not the other way sround. It sometimes hap- 
Pons that a customer sppears at my store-- 
but not often--with a diamond or other jewel 
to sell or which he wants to trade. 6. such 


occasions I communicated with Mr. Buhler 

and asked him whether he was interested 

in the purchase of an offered stone, and 
through me Mr. Buhler repeatedly made use 

of such en opportunity and bought a stone, 
These prices fluctuated between sbout 10,000 
francs ana 30,000 francs, but in no case 
higher. 


It is not the csse thet Mr. Buhler ever 
bought a 9.88 ksrate diamond from me." 


Mr. Barth likewise stated that a pure 9.88 ksratn diamond 
would represent a market value of 400,000 francs. 


With best regards, 
/s/ Emil Baumann 


(Signature certified (in English) by the United States Consul 
at Zurich, Walter Hayden Jr., 28 May 1976) 
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Transleted from the German, 2 June 1976 by Richard Schoen” 
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100 Church Street, 18th floor 


New York City N.Y. 10007 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
NOTICE OF MOTION TO PERPETUATE 
- against - TESTIMONY 


HARRY LEVINE BENSON, et al. 75 Cr. 538 (CHT) 


Defendants. 


PLEASE TAKE NOTICE, that upon the annexed affidavit of 

Gilbert Epstein, Esq., and the exhibits attached thereto, the 

|| defendant, Harry Levine Benson, will move this Court, by and 

through his counsel, before the Hon. Charles H. Tenney, U.S.D.d. 

in the United States Courthouse, Foley Square, City and County 

of New York, on Wednesday, June 30th, 1976 in Room 1904 

for an order to perpetuate the testimony of Werner Barth, at 

a deposition to be held in Zurich, Switzerland, on a date set 

by the Court, pursuant to Rules 27 (b), 28 (b) and 32 (a) (3) 

of the Federal Rules of Civil Procedure. 

Dated: New York, New York 

June 22nd, 1976 

Yours etc., 
STOKAMER & EPSTEIN, ESQS. 
Attorney for the Defendant 
Harry Levine Benson 
1090 Church Street 
New York, New York 10007 
(212) 962 - 5031 


Ordered 


Robert B. Fiske, Jr., Esq. 

| United States Attorney 

One St. Andrew's Plaza 

New York, New York 10007 
Attn: Alan Levine, Esq. 


Jay Goldberg, Esq. 
| 299 Broadway 
New York, New York 10007 


tobert Mitchell, Esq. 
91 Chambers Street 
lew York, New York 10007 


I 
t 
} 


| Clerk 


United States District Court 
Southern District of New York 
| United States Courthouse 
Foley Square 

New York, New York 10007 


| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


- against - 
AFFIDAVIT 
HARRY LEVINE BENSON, et al. 


Defendants. 


| 
| 


STATE OF NEW YORK 
(COUNTY OF NEW YORK 
GILBERT EPSTEIN, being duly sworn, deposes and says: 


1. I am an attorney admitted to practice before the 


|-ork with offices at 100 Church Street, City and County of 


| 


|New York. I am making this affidavit in support of the defendant 


| 
ES States District Court for the Southern District of New 


Benson's motion to perpetuate the testimony of Werner Barth. 
t « 


3S Otherwise stated. 


3. The witness Hans Heinrich Buhler testified that he 


2 All statements herein are on information and belief 
i| 
‘ainsi gia a 9.90 Karat diamond from Werner Barth (page 331 of 


9 


pe transcript), and that this was the. stone that was taken 


from him in December 1974, 


had been informed by a private investigator that he had retained 


| 4, On May 27th, 1976, your deponent stated to the Court that He 
in Switzerland that Mr. Barth had told the investigator that he 

} 

| 

| 


never had sold to Buhler a 9.8 karat diamond (page 484 
transcript). 
5. Your deponent had tried to have Mr. Barth interviewed 
| prior to the trial by his investigator Emil Baumann in Switzerland,| 
| but Mr. Baumann Stated, under oath, that as of May 19th, 1976, 
Mr. Barth was not in zurich, that he was on a trip abroad, and 
would not return to Zurich until Tuesday, May 25th, 1976. (Exhibit 
1). 

6. On Thursday, May e7th, 1976, your depe ent learned that 
Mr. Baumann had interviewed Mr. Barth and that Mr. Barth had 
Stated that he bought stones from Buhler, and not vice-versa. 


Barth stated that infrequently customers appear at his store 


with diamonds or other stones to sell or trade. On these 

| edcasedens.. Barth said, he would ask Buhler if he were interested 
and Buhler repeatedly bought these Stones. Mr. Barth stated 

the prices for these stones ranred between 10,000. to 30,0900. 

| frances, but that Buhler never bought a 9.88 karat diamond fror 
him. This information was brought to the Court's attention by 
your deponent, by affidavit, on May 28th, 1976. 


7. My investigator has set down, in a sworn Statement, 


the interview he had with Mr. Barth in ‘Zurich on Mav 26tu, 1976 


(Exhibits 2 and 2A), as set forth in paragraph six. 


8. This request is made so that Mr. Barth, who is 


willing to be examined, can be examined unde: oath oy Counsel 


side., and his testimony can be before the Court pursuant | 


to Rule 103 (a) of the Federal Rules of Evidence to assist 
the Court when the Court will pass upon the de:‘endant Benson's 
motion to set eside the verdict under Rule 29 (c) of the 
Federal Rules of Criminal Procedure. 

WHEREFORE, it is respectfully requested that the 
Courtissue an order perpetuating the test.~ ony of Werner 
Barth by taking his deposition in Zurich, Switzerland at 


a time to be fixed by the Court. 


GILBERT EPSTEIN 


Sworn to before me this 


22nd day of June, 1976. 
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Service of a co 


Subpoena to Produce Document ¢ or + Object 


_Cr. _Form No. 21 (Rev. . 5-68) 


nited aeons: Bistrict Gourt 


FOR THE 


UNITED STATES OF AMERICA 


Vv. 


HARRY LEVINE BENSON, et al. 
1, Sollazzo 
Room PS 
International Airport 
Jamaica Passe 


You are hereby commanded to appear in the United States District Court for the Southern 
District of New York at U.S. Courthouse, Foley Sq. (Rm. 705m the city of 
New York on th» 28th day of May 1976 at 10:00 o'clock A-M. 
to testify in the case of United Staves v. Harry Levine Benson and bring with you 


The file maintained by your agency on HANS HEINRICH BUHLER, D.O.B. 
/11/35, Swiss National, residing at Engimattstr 22, 8002 Zurich 

W/M. Copies of any declarations to customs made by HANS HEINRICH 

BUHLER upon entering the United States in June, 1974 at John F, 

Kennedy International Airpurt and on December 11/12, 1974 at 

Los Angeles, California 


This subpoena is issued upon application of the! vefendant Harry Levine Benson 


RT Ae oO Pi, 
Gilbert Epstein, Esq. __ RAYMOND F. BURGHARDT a 


Attorney for Benson — 
100 Church St., N.Y.C. ae 
Address (212) 962-1564 — Deputy Clerk 


2 Insert “United States,” or “defend:nt” as the case may be. 


RETURN 


Received this subpoenaat 100 Church Street May 27th, 1976 
and on at 
served it on the within named 
by delivering a copy to and tendering to the fee for one day’s attendance and the mile- 
age allowed by law.? 


Dated: 


Service Fees 
Travel 
Services 


UNITED STATES DISTIICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


sp inisaceh Sasa aca pipdaeewaaedaaaaeatdain " 
UNITED STATES OF AMERICA, 
NOTICE OF MOTION TO SET 
~against- ASIDE VERDICT 
HARRY LEVINE BENSON, etal., 75 Cr. 538 (CHT) 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affivavit of 
GILBERT EPSTEIN, Esq., the defendants, HARRY LEVINE BENSON and 
HERBERT KAMINSKY, will move, by and through their respective counsel, 
before the HON. CHARLES H. TENNEY, United States District Judge, in the 


United States Courthouse at Foley Square, City and County of New York on 


Wednesday, August 25, 1976, at 10 o'clock in the forenoon of that day or as 


soon thereafter as counsel can be heard, for an Order setting aside the jury 
verdict entered on June 2, 1976. 


Dated: New York, New York 
August 20, 1976 


Yours, etc., 


STOKAMER & EPSTEIN 
Attorneys for Defendant 
Harry Levine Bexsoa 
Office & P. O, Address 
100 Cnurch Street 

New York, New York 10007 
(212) 962-1564 


TO: ROBERT B. FISKE, JR. 
United States Attorncy 
Southern Distric. of New York 
One St. Andrew's Plaz 
New York, New York 10007 
Att: ALAN LEVINE, Esq. 


UNITED STATES : “TRKICT COURT 
SOUTHERN DISTRIC1 OF NEW YORK 


UNITED STATES OF AMERICA, 
AFFIDAVIT 
-against- 
HARRY LEVINE BENSON, et al., 


Defendants. 


County of New York 
GILBERT EPSTEIN, being duly sworn, deposes and says: 
|. Lam the attorney of record for the cefendant, HARRY LEVINE 
BENSON, and I am making this affidavit in s upport of his motion to set aside 
the Jury verdict entered on June 2, 1976. 
2. All statements herein are on information and belief unless 
! otherwise stated. 

3. The defendant, HARRY LEVINE BE} NSON, was arraigned on 
this indictment on Friday, May 7,°1976, and I was retained as couns sel on 
Monday, May 10, 1976. The Court sct the matier down for trial on honday, 
May 24, 1976. 1 stated to the Court on the 10th that I would do everything 
possible to be ready but many, if not all, ‘the witesses resided in Switzerlanc 
and I could not represent that I would be ready by the 24th of May. M 
request for a continuance until the first week in June, 1976 was denied. 

"2 course of my pre-trial preparation, I engaged the 
services of « private investigator in Switzerland to assist me. I obtained a 
copy of Hans Lois exarsination before trial in a companion civil suit and 


lec rned froin it that he vought the diamond in guestion from a dealer in 


| 
1 


A SO 


Switzerland by the name of Barth who was located on the Bahnhofstrasse In 

Zurich. I notified my investigator to Interview Mr. Barth concerning the 

time, terms and conditions of the sale of « 9.88 karat diamond to Buhler. 

| My investigator eplied, by letter, dated May 19th, that Mr. Barth was ona 

trip abroad and would rot return to Zurich until Tuesday, May 25, 1976. 

Mr. Barth was interviewed upon his return to Zurich and on Thursday, 

May 27th, your deponent notified the Court that Mr. Barth denled having sold 

a 9.88 karat diar-ond to Hans Buhler. The Court stated that Ba rth's 

testimony would be highly material on the issue of Buhler’s credibility | 

(pages 489 and 490 of the record). The Court, however, later reversed 

itself and denied the defendant, Benson’s, request ‘7a continuance, statine 

that there was no inconsistency between Buhler’s .2stimor ind Barth's 


proposed testimony (Page 636 of the transcript). The record, however, 


% 
9,88 karat diamond and a second diamond from Mr. Barth and that he had 


called Mr. Barth during the night of May 25 - May 6, 1976, while he was 


testifying, to confirm his recollection of this transaction (Page 331 of the 


transcript). The Government, :norcover, had placed into evidence as 


for the purchase of che 9.88 karat diamond and a second diainond, and across 


‘ 

' 

| 
discloses that Buhler testified, on cross-examinatio vat he bought the i 
. 


the front of the receipt in Buhlcr’s handwriting was the name "BARTH" 
(Pages 119-121 of the transcript). 

5. In light of Bubler's pinpointing of Barth as the seller of the 
9. 88 karat diainond and the clacity of his recollection emphasized by 
Buhler's phone call to Barth while on the witness stand, Barth's testimony 


would have been devastating to the Government's key witness, Buhler. The 


Government's Exhibit 4, the cashier's check purchased by Buhler to be used 


Qo 


Court was notified by your dcponent on May 13, 1976 that the cornerstone of 


r 


the defense for Mr. Benson was going to be the credibility of the 


Government's witnesses, and this position was set forth again in counsel's 


letter of May 21st to the Court. 


6. Ia Washington v. Texas, 388 U.S. 14, 19, 22 (1967), Chief 


Justice Warren, writing for the majority of the Court, stated: 
". . . The right to offer the testimony of witnesses, 
and to compel their attendance, If necesscry, is In 
plain terms the right to present a defense, the right 
to present the dcefeudant's versiou of the facts as 
well as the prosecution's to the Jury so it may decide 
where the truth lies. Just as an accused lad the 
sight .o confront the prosecuticn's witnesses for the 
purpose of challeaging their testimony, he has the 
right to present his own defense, This rightis a 
fundamenta! clement of due process of iaw. . . the 
conviction of our time that the truth is more likcly 
to be arrived at by hearing the testimony of all 
persons of compctent understandiny who may seem 
to have knowledye of the facts involved in a case, 
leaving the credit and weignt of such testimony to 

be deterinincd by the Jury or by the Couit. .. " 


Here Barth's testimony was relevan™ and matcrial to the pro- 


ceedings. 

7. The absence of any customs declaration by Buhler for a stone 
of that size aud value made Barth's testimony all the more crucial. The 
inability of the Goverrment to obtain Buhle, "s customs declaration of 
December 1974 until after he had becn excused as a wiiness, resulted in 
the defense being denied the opportunity to confront Buhler with the 
declaration and either have him adinit he smuggled the stones, an offense 
which carries a maximum penalty of five (5) years’ imprisonment and a 
fine of up t n thousand ($10, 000. 00) dollars (18 U.S.C. 545), or have 


him admit that he made 4 false statement on a customs declaration, a crime 
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which carries a maximum penalty of two (2) years" imprisonment and/or a 
fine of up to five thousand (35, 000. GO) dollars; or have hin admit that he 
did not bring the stone, the 9.88 karat diamond into the country. The third 
alternative or explanation would, of course, coincide with Mr. Barth's 
testimony about his never having sold a 9.88 karat diamond to Buhler. 
Moreover, Buhler‘s failure to declare the diamond when he passed through 
customs is totally inconsistent with the Stated purpose of his trip, l.e., 

tO have the s.one ex:.mined by GIA in Los Angeles, because a diamond 


being brought into the country to be tested is admitted duty free under a 


bond (19 U.S.C, 1202, Subtitle I, Schedule 8, Item 864. 30). 


8. In Ungar v. Sarafite, 376 U.S. 575, 589 (1964), Mr. Justice 
White wrote: 
- « » Contrariwise, a myopic insistence upon 
expeditiousness in the face of a justifiable request 
for delay can render the right to defend with 
counsel an empty fc cmality.. . the five days 
notice given petitioner was nota constitutionally 
inadequate time to hire counsel and prepare a 
defense to a case in which the evidence wes fresh, 
the witnesses and the evidence readily available, 
the issues limited and clear cut and the charge 
revolving about one statement made by Unzar 
during a recently completed trial." 
In this case, the evidence was not fresh, the events in ouestion 
h aving occurred in December, 1974 and January, 1975, and Mr. Benson was 
not arraigned in this case until Niay, 1976. The witness, Werner Barth, 
Was not readily available, Barth, a Swiss national, with an office in Zurich 
was not in Switzerland when your deponent first sought to have him inter- 
viewed, and did not return to Zurich until May 25th, and his testimony was 


crucial to the issue of Buhler's credibility, who was the only Government 


witness against my client. Barth would have testified, according to my 
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investigator's sworn affidavit, that: 


" I know Mr, Hans-Heinrich Buhler very well, 
as I have had business connections with him 
over a long period of time. However, it is 
I who buy precious stones from Mr. Buhler 
and not the other way around. It sometimes 
happens that a custoiner appears at my store -- 
but not often -- with a diamond or other jewel 
to sell or which he Wants to trade. On suci 
occasions I communicated with Mr. Puhler 
and asked him whether he was interested in 
the purchase of an offercd stone, and through 
me Mr. Buhler repeatedly made use of such 
an Opportunity and bought a stone. These 
prices fluctuated betwee about 10,000 francs 
and 30, 000 francs, but in no case higher. 

It is not the case that Mr. Buuler ever bought 
@ 9.88 karat diamond from me.” 


Il. 

The defendants Harry Levine Benson and Herbert Kaminsky were 
convicted of violating 18 U.S.C. 1343. The wire fraud statute was not 
violated by the conduct of the accused or their co-defendant. The verdict 
on Counts | and II of the indictment should be set aside. 

18 U.S.C. 1343 provides that, "whoever having devised. . . any 
scheme or artifice to defraud. ... transmits or causes to be transmitted 
by means ofa wire. . . in interstate or foreign commerce any . « » 


sounds for the purpose of executing such scheme. . . shall be fined not 


more than $1,000 or imprisoned not more than five years or both.’ 


Congress, by this statute, sought to punish those who used the telephone, 
in interstate or foreign commerce, to execute a scheme to defraud. The 
testimony ii this case indicates that all foreign or interstate phone calls 
were not undertaken in execution of the scheme to defraud. The scheme 


to defraud was completed in the space of a few minutes at the initial meeting 
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of Buhler with the defendants. All the calls that occurred subsequent to the 
completed fraudulent scheme were, at best, made ‘or the pur ,ose of con- 
cealing the fraudulent scheme, but not to execute the scheme. 

Those phone calls that were made on December 23, 1974 by Hans 
Buhler to Switzerland to Hans Fuhrer and James Brito were not made for 
the purpose of executing the fraudulent scheme. Herbert Kaminsky and 
Harry Levine Benson were unknown to both Fuhrer and Brito. Brito, 
according to the testimony, believed that Buhler was in New York City trying 
to sell certain srjall stones that were listed on a telex scant te Mary Anne 
Denise in New York City. 

Buhler testified that he inquired about Mary Ann Denise by asking 
various people here in New York City about her reputation and one of those 
individuals said he had heard about her textile organization (pages 434 and 
435 of the transcript). 

Buhler stated Hans Fuhrer called him in New York City and told 
Buhler to get in touch with Mary Ann Denise (page 445 of the transcript), 
but that when calls were placed from New York City to Switzerland, 


Bubler testified that he could not recall mentioning any names to James 


Brito {page 452 of the transcript). Moreover, Buhler, insofar as Hans 


Fuhrer and James Brito knew, was going to see Mary Ann Denise to discuse 
certain diamonds, but not the 9.8 karat diamond (pages 574 and 576 of the 
transcript). 


In United States v. Maze, 4 395, 400, 402 (1974), the 
Supreme Court overturned the conviction of Thomas Maze under 18 U.S.C, 
1341, the mail fraud statute. Maze had used a siole» credit card at various 


out-of-state establishments which had then mailed th. invoices back to the 


Kentucky bank that had issued the card. Mr. Justice Rehnquist wrote: 
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” 


Under the statute the mailing must be for the 
purpose of executing the scheme Respon- 
dent's scheme reached fruition when he checked 
out of the motel, and there is no indication that 
the success of his scheme depended in any way 
on which of his victims ultimately bore the loss 

” 


Here the plan was completed when Buhler turned over the stones 


to the defendaats. The plan did not call for the defendants to do anything 


further. Any activities that transpired after the first meeting in New York 
,) } & 


City between the accused and the defendants was not undertaken to execute 


the scheme charged in the indictment. 


Since the conduct of the accused did not violate 18 U.S.C. 1343, the 


Court erred in charging the jury that the defendants could be found guilty of 


conspiracy, 18 U.S.C. 371, if the jury found that they had used the telephone 


in interstate or foreign commerce to execute a fraudulcnt scheme. The law 


is clear that: 

", .. when a case is submitted to the jury 
on alterncte theories the uncons titutionality 
of any of the theories requires thut the con- 
viction be sct aside." 


Leary v. United States, 395 U.S. 6, 31-32 (1969); United States v. 


Zz, 465 F.2d 5, 10 (2nd Cir. 1972). 


The Court had no jurisdiction over Count Il and its improper 


Submission to the jury tainted Count I. Price v. Georgia, 398 U.S, 323, 


331, 332 (1970). 
Ill, 


The defendants Harry Levine Benson and Herbert Kaminsky were 


oe ee ae 
ee 
a tn epee tne tne. ila t V LN AED 


convicted of violating 18 U.S.C. 1343 and 2314. The accused were convicted 
for having defrauded Hans Buhler of a valuable diamond, 


The evidence at the trial shows that Hans Buhler was not the lawful 


ee 
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owner Or custodian of the 9.88 karat diamond. 


The stone, if it ever entered 
the country at all in December, 1°74, was contraband. The diamond was in 


the country ilicgally and thus Its subsequent taking by the accused by stealth 


ur fr- vt did »or bring their conduct within the purview of 18 U.S.C. 1343 or 


The legislative history of 18 U.S.C, 2314 indicates that it was 
directed to prote :t citize who, if somewhat gullible, were nonetheless In 
lawful possession of their property. Then Attorney General Herbert 
Bromwell, Jr. wrote to the Speaker of the House of Representatives on 
January 31, 1955 concerning the need for legislation as cu 


18 U.S.C, 2314. He wrote: 


" One of the 1 
confidence niar 
retired busin 
individual 

munity who 2 

gulllt ility . ° 

1956 U.S, Code, Cong. 
pp. 3036, 3037. 


egisiation was framed to protect ihe lawful possession of 


property. It wou © oulragcous to Suggest that those who acquire the goods 


ec 


of others by theft or illegal design are (9 be protected in their possession by 
y § j } 


the enactments of our National Congress. 


In United States v. Handle 


SERCO Oates , 142 F.2d 351, 353 (2nd Cir. 1936), the 


I 
Court stated in a case where the victim had her property taken from her by 


the defendant's fraudulent statements, including a promise to marr y, 


“ ‘stealing’, which has no common law definition to restr’. ¢ its meaning as 


offense is coinmonly "sed to denote any dishonest transaction whereby one 
person obtains that which rightfully belongs to another and deprives the owne 


of the rights and benefits of ownership 


-8- 


In this case, the ownership of the 9.88 karat diamond was not 
rightfully vested in Hans Buhler as exhibited by the fraudulent customs 
declaration filed by Buhler upon his entering the country at Los Angeles. 

WHEREFORE, it is respectfully requested that the Court issue 


an Order setting aside the verdict of June 2, 1976 and dismiss the 


indictment for the reasons set forth herein. 


-—_—— ee 


GILBERT EPSTEIN 


Sworn to before me this 


22nc day of August, 


ACS 
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therefore Mr. Kaminsky will be in custody, if that's the 
case, when he is not in the courtroom. 

MR. GOLDBERG: Your Honor-- 

THE COURT: We will swear in the witusss and 
have him testify to it. You can cross examine him, if you 
want. 

MR. LEVINE: Your Honor, the witness will be 
here this mocning. He is not here now. lie was supposed to 
be here by il o'clock 

THE COURT: We are still missing a juror. 

MR. GOLDBERG: Can 1 find oc, your Honor, who 

he in custody now, just so I have an idea? 


MR. LEVINE: When he is here, you will know who 


The government has been reluctant throu, 10ut 
this trial to make the names of its witnesses available and 
indeed less than 24 hours after it made the name of this 
witness available, the life of this witness was threatened. 

“R. GOLDBERG: 59 you claim. You weren't there.| 


MR. LEVINE: That is correct. 


MR. EPSTEIN: Your Honor, I have an application. 


I called your chambers this morning to indicate 
the nature in broad terms. 


This morning I received a phone call from my 
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investigator in Switzerland and at that time I was informed 
they had had the opportunity had had interviewed a new 
jeweler by the name of Barth. 

Mr. Barth based on the telephone conversation I 
had indicated, that he knew Hans Puhler, he had done 
jewel-y business with Hans Buhler, buying and selling of 
stones. 

Furthermore, he indicated, which I consider to 
be most important, that he had never at any time sold Hans 
Buhler a large stone and had never sold to Hans Buhler a 
9.8 karat diamond. 

It is interesting to note in this case that 
at the present time there are no declarations from our 
Customs showing this material was ever brought into the 
United States or was ever declared to United States Customs 

THE COURT: I was wondering why the government 
did not produce that. I would think it would be available 
to the government. : 

MR. EPSTEIN: So would { , your Honor. I took 
the liberty to call the Customs Service this morning, “ir. 
Greenberg in their, legal services, this morning. Mr. 
Greenberg indicated in general if you came in with a large 


valuable precious stone, the procedures that would be 


followed, the declaration made, the bond posted to insure 
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the United STates government would receive the import 
duties, and I have done everything I could to obtain the 


document. 


It seems to me in this case when the government 


served notice for readiness of trial, these documents shoul 
have been secured and all searches should have beer completed 
a long time. 

THE COURT: Let's not jump to assumption of 
fact. You are assuming that . 1 documents exist and the 
government is suppressing then. 

MR. EPSTEIN: No, Judge. 

THE court: You said they should have been made 
available. 

MR. EPSTEIN: Eather that or -- 

THE COURT: I read that only as a charge there 
there has been suppression. I'm afraid that you may be 
talking a little ahead of yourself. There is no reason why 
you cannot comment on the absence of' these documents. 

MR. LEVINE: Or, your Honor, for that matter, 
cross examine the witne .s, as they have, as to what he indeed 
filed. 


The government has represented it has made an 


effort to get the document, the document is certainly within 


the subpoena powers of the dersendants to get, the governmen 
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has no obligation to prove its case to a mathematical 
certainty and the defendants are invited to comment on the 
failure of the government to prove on any ~~ 

MR. GOLDBERG: Judge, if Mr. Levine knows that 
these documents do not support the witness’ statement -~ 
I cannot believe the work done ir Switzerland and New York 
they do not know at this moment, with the case pending a ye 
and a half, whether there are such documents. : 

If there are no documents as I suspect there ar 
not, the government would have an obligation to correct what 
Mr. Buhler said. 

THE COURT: If Mr. Buhler smuggled this propert 
in and it was still *is property, it might not alter the 
complexion of this case, except going to his credibility 


and possibly his noral background. 


MR. LEVINE: Your Honor, just to foreclose ons 


issue that has been raised -- 

THE COURT: You can steal a smuggled article 
as well as one that was legitimately -- 

MR. LEVINE: Exactly, your Honor. And the 
suggestion here that the government, particularly the 
Assistant United States Attcrney has any knowledge about 
the documents other than what has been propounded on the 


witness stand, is false. I want to make that very clear 
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for the record. 

{£ know as much as what the defendants know. 

THE COURT: I have indicated that they are 
overstepping the bound of propriety in making that accusa-~ 
tion. 

MR. EPSTEIN: The Swiss Police bare conducted 
a very thorough investigation as to the allegation of Mr. 
Buhler in January, 1975, and I would tend to -- 

THE COURT: I didn't know you had been there. 


MR. EPSTEIN: I haven't been there. I am talk- 


ing about the documents that are here. My passport isn't & 


eve. valid anymore. It expired. 

It would seem to me the Swiss Police would have! 
conducted an investigation of Mr. Barth, the jeweler, in 
Zurich from whom Mr. Buhler allegedly obtained this 
precious stone. 

If there are any reports as to the investigation 
of Mr. Barth, that should have been made available to us a 
long time ago. Mr. Barth's testimony is crucial in the ca 


for the -- 


THE COURT: Bring him over. 


AR. EPSTEIN: Judge, twofold: 
Mr. Barth is an elderly gentleman in poor . 
s 


health; point one -~ it is easy to laugh about it , Judge, 
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but this is a fact with which I am confronted. 

The only thing I can do with the man is take a 
deposition and to have enough time to take ore, is either 
grant a continuance, or the declarati’+1 of a mistrial. It 
would take me, Judge -- I can have my passport approved in 


48 hours if I had a ticket, and s:-nd at least three days 


’ 


one day coming, going and one day being there. 
The point is, Judge, the indictment alleges 
two stones and specifies a 9. 18 karat diamond, and an 


8.35 emerald. For the -merald “here is no documentary 


proof that it entered the United States or was examined 


the United States cc was ever seen in the United States 
anybody excr... for the testimony of Mr. Buhler. 

As tc the 9.88 diamond, if you recall Mr. 
CRowningshield's testimony, he only saw that stone once in 
June of 1974, and he Was very adamant that it had a yellow 
tint and it was an "F" grade. 

Mr. Goldberg examined him about it, "Was it 
greenish?" And he said "No." He said the stone was 
examined in June and -- 

THE COURT: Save some of this for summation. 

MR. EPSTEIN: Judge, Mr. Barth's testimony, if 
made available to this jury in the form of a deposition, 


would !)}s extremely valuable to bring before this Court and 
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to this jury to show in fact that the allegation which 
Buhler has made here are in fact not so. 

He has taken a stune of great value and testifies 
he sold it for very little money.. I have reason to believe 
from the examination of the grand juxy minutes that Mr. 
Sachs will testify that as a result of the sale of the stone 
Mr. Buhler was obligation to pay commission-- 

THE COURT: Please. All Mr Barth can testify 
to is that he didnot sell any si °% one to lians 3uhler, 
so let's not go into all the other things. 

Possi’jly the governnent, through somebody in 
Switzerland, can confirm this and so stipulate on the 
record. 

MR. GOLDBERG: Judge, doesn't this take on 
added importance if you have the abseiice of Customs -- 

THE COURT: Please, let's not go-into that. 

We have already covered that. I prefer the record to he 
in the courtroom and not in the robing room. 

MR. LEVINE: Your Honor, it seems to the 
government that all of the argtments that are being made 
here are defendants’ arguments for summation on the adequacy 
of the government's proof or the lack thereof. 

THE COURT: All I am saying is, a statement by 


Mr. Barth to the effect that he never sold this diamond to 
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Mr. Buhler or through Mr. Buhler -- Buhler said he bought il 
from him -- would be highly material, certainly on the suai 
of credibility. 

I just don't like to be in a pusition of qoenkial 
a continuance, but I would not believe that the government’ s| 
case would be completed by the end of this week, the way we | 
ar2 humming along. Monday is a holiday. Tuesday we would | 
sit, Wednesday we would not. 

I am prepared to grant a reasonable tune 
two weeks or anythire like that, to get an answer one way cl 
another, on ont poini, after the government has rested. | 

Now, I will leave it up to the government how | 
they want to proceed. 

MR. LEVINE: Your Honer, can the government be 


heard before a continuance is granted? 


THE COURT: I haven't granted it yet. I said I 


You have not finished the case, have you? 
MR. LEVINE: No, your Honor. 


In the government's view, a continuance 


| 
would consider doing it at the end of the government's case. | 
{ 


unnecessary and within the Court's broad discretion 
or deny continuances ,there is no reason for one and the 
defendants nave, number one, failed to make an adequate 


showing to the Court under the law in this Circuit why this 
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individual was not contacted before today which is the 
fourth day of trial and why indeed no effort was made at a 
prior time. 

Secondly, they have made no motion. To ask for 
a continuance to do work which should have been done long 
before the trial commenced, is another ground for not 
granting a continuance. 

THE COURT: I am speaking solely to the applica 
tion made of counsel who has been appointed two weeks Or 
almost three weeks ago. 


MR. LEVINE: The fault of that late appointment, 


| 
| 


your Honor, is neither the Court's nor the government's. 

MR. GOLDBERG: Judge, with respect to my | 
failure to make motions, unless I am mistaken, unless the 
government knew -f Barth's. -- 

THE COURT: Please, let's not have two counse! 
overstepping. 

There is no evidence that has been presented 
far as I know, that the government was ever aware of Mr. 
Barth's statement that he never scold this to Mr. Buhler. 

MR. LEVINE: Absolutely, your Honor. 

THE COURT: You make all these accusations 
against the government for suppressing material without 


anything to back it up. TI think it is highly improper. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


MR. EPSTEIN: Judge, I believe I put on the | 
record earlier, Mr. Barth has not been in Switzerland for :. 
the last several days. Mr. Barth was out of the country and 
I had no reason to believe he was in the United States. | 
According to my information, he returned to : 
Switzerland late on Wednesday. 
THE COURT: He was in the United States? 
MR. EPSTEIN: I don't believe he was. My infor-' 
i 


mation is ..e@ was not. My information was he returned to 


Swit -rland on Wednesday and was iiterviewed late on Wednes-, 


| 
day, Swiss time. Thursday in Switzerland, I have been | 
informed by my investigator, that is a national holiday and | 
everything is closed. 
I have done everything I can to get Mr. Barth. 
I haven't delayed. 


i" 
THE COURT: I have suggested the possible proce- 


MR. MITCHELL: Your Honor, I have a request on a 


entirely different subject. 


dure that would avoid any continuance whatsoever. | 
n 


I understand that Mr. Herbert Sachs is going to 


be called as possibly the next witness, is that correct? 


| 
| 
| 
MR. LEVINE: That 18 correct. | 
' 
MR. MITCHELL: Mr. Sachs has an attorney-client | 


relationship with Mrs. Danise and i have been reading his 
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MICHAEL P. STOKAMER* 
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COUNSELORS AT LAW 100 CHURCH GTREET 
NEW YORK, N.Y. 10007 


(212) 962-1564 
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Wednesday, July 14th, i976 


Alan Levine, Esq. 

United States Attorney’s Office 
One St. Andrew's Plaza 

New York, New York 10007 


Re: United States of America v. Harry 


Levine Benson, et al. 75 Cr. 538 


Dear Sir: 


I. request that you send to me a copy of the Customs declaration 
prepared by Mr. Hans Buhler in December, 1974 upon his entry into 
the United States at Los Angeles, California as per our agreement 
of May 28th, 1976. 


Thanking you in advance for your cooperation in this matter, 
I remain 


Respectfully yours, 
STOKAMER & EPSTEIN 


GILBERT EPSTEIN 


GE:cmr 
Honorable Charles H. Tenney 
United States Courthouse 
Foley Square 

York, New York 10007 


Goldberg, Esq. 
Broadway 
York, New York 


Robert Mitchell, 
51 Chambers Stre2ec 
New York, New York 


<a 
voting «ths ~yfl) ar 
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of a liquid nature, including the neces: iry intercepting sewers, 
ewers, g, power, and other equipment, a.id the 
any extensions, improvements, remodcling, 
thereof, The conference agreement is the 
fr amendinent 
nate bill defined “interstat aters” to mean all rivers, 
waters that flow across, ¢ orm a part of State bour 
(which i same as the House bill) 
ollicr waters that flow a 
part of boundaries b en two or more States 
4 (of the bill): Section 4 he conference agreement is the 
yt for certain date changes he Senate bill. It was not 
ne Ife | 
yn relates to promulgation of “Federal shares" for purposes 
of the amended Water Pollution Control Act (relatis 
and interstate agencies for their water pollution co: 
wr the first 3 years. 
(vf tho bill): Section S of the conference agreement wa 
in the Senrte bill. It preserves the Iegality of any Federal 
hon relating to abatement of interstate pollution already begun un 
the existing law. 

Section 6 (of the bill): This sex contains a short title for the Lill 
It is the same as the House amen ent (which differed from the Senate 
bill only in the date). 

Jou~ A. Biatntx, 
Rost. E. Jones, 
Jousx J. Deapsey, 
By Jou A. Bratnre, 
Gro. A. Donnero, 
J. Harry McGaecor, 
Manager: on the Part of the K.ouse, 


CONFIDENCE GAME SWINDLES 


For tert of Act sce p. 57? 


Senate Report No. 987, July 18, 1955 [To accompany 8 97] 
House Report No. 2474, June 26, 1956 [To accompany S, 997] 


The House Report is set out. 


Ilouse Report No. 2474 


iE Committee on the Judiciary, to whom was referred the bill (S 997) 
to provide punishment for certain confidence game swindles, having con- 


! 


sitered the same, report favorably thereon without amendment and rec- 


ommend that the bill do pass, 


PURPOSE 


lat 


The purpose of the proposed legislation is to amend section 2314 of 


title 18, United States Code, by t! addition of new language which 
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would provide punishment for the utilization of interstate mmerce 


in the perpcetration of confidence game swindles. The mn yaragraph 


} 1 


would provide that whoever, having devised or 


te 


¢ to defraud, or for ¢ 


false c 


n 2314 
wides for the pun 


umerce fo wares, s¢ 


of 


h 


more knowing that such items 
also provid 
t¢ commer 


interfeit 


sportation of per 
[he Attorney Ger 
posed legislation. His recommen 


munications directed to both Hou 


cra:'s communication is 2s follows: 


Ornecr or tar Arronwry Gryenye 
Washington, D. C., Januory 31, 1935, 
The Srrarre 
Hlouse of Reprercntatives, 
Washington, D.C 
Dran Mr. Srpeaxre: The Department of Justice recommend 
of legislation to provide punishment for the utilization of interat 
merce In the perpetration of confidence game swindles and a dr 
bill to carry %u: fic’ recommendat’ oo is attuchea for your consid 
1d appropr' e¢ 
Existing lat punishment, tn section 2514, title 18 
tates Code, for the «weanrsportation {fn Interstate commerce 
‘ merchandise, securities or money, of the value of $5 
nowing the came to have been stolen, converted or taken by fra 
ection also Includes other parir ; providing punishment 
portation {on interstate commerce of ceriain articles used In count 
The statute, however, falls to afiord means to prosecute 
transportation of persous tr. the perpetration of confidence game 
One of the more extensive activities of the confidence man is 
rected teword retired businessmen and thelr families or indiy 
some prominence in the community who are luctant to report ¢)} 
bility This reluctance on the part of the vs iu ogether with 
ment of the scheme set up by the confidence m: to lead the 
believe that bis money will be 1 rned, causes delay In the 
of the violatioa to the authoritir permits the conf 
to move to another section of the ul ;, dispose of the 
in the victiin, and thus destroy the r 
n elements of the crime 
the maior confidence swindles perpetrated by profs 
confidence men the victims are located when they ure away fr 


After inducing the victim to participate in some false stoch 
racetrack transaction, the confidence mau iuduces the vict to retura 
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to his home, obtain the necessary money and return to the scene of the 
le where the m mey is turned over to the Operator. After the money 
n turned over to the confidence man, the victim Is instructed to 
50 to another city where ne ts to receive the 1 urn on his “investrient,” 
Such moving of the victim isa part of the scheme and gives the confidence 
hich to dispose of the ody OF property taken in the swig- 

to a distant “cool-oft" spot 
2o14 of title 18 may be a; propriately amended by the ins rtion 
‘ paracraph to supply the needed means to Punish the perpetrators 

i type of swindle 

levislation in the identical form here suggested was introduced 
enate and House of Representatives in the $34 Consress ag 
1 FER. §914 ©. $441 was passed by the Senate on Aucust 11, 
referred to thc House Committee on the Jud ciary on Aucust 


Rurean of the Budget has advised that there Is no objection to the 
of this legislation 
Itereerr Browsecr, Jr 
Attorary Generel. 


Each year man: cf our citizens are cheated by confidence men. As 


ri 


observed in the Attorn y General's communication to the Congress, 


nstances the targets of these unscrupulous crimina’s have 


} 


ersons, widows and also business and professional men. 


lose large sums of money te this group of criminals, 
‘tee is of the firm conviction that our laws must be kept at 
vel of effectiveness in order to deal with these criminals, and 
protect honest citizens from their Operations 

In combating this sort of criminal activity, the Department of Justice 
has found that our present Federal laws are inadequate when it comes 
to dealing with the criminal who utilizes travel by the victim in the 
Perpetration of the scheme to ~>fraud that individual of his money. Such 
criminals avoid prosecution wu. ler the mail fraud Statutes (sec. 1341 U. 
S.C., title 1S) by not using the mails. Also d lay on the part of the 
victim in reporting his being heaxed makes proscvution under the pres- 
ent prov ns of section 2314 of title 18 for the tr nsportation in inter- 
state commerce of money taken from the victim more difficult, Delay 
makes it possibie for the criminal to move far from the scene of the 
swindle, and dispose of the money which constitutes the necessary evi- 
dence to establish elements of the crime. 

This proposed legislation is intended to remedy this present lack in 
the law. Vew people carry on their persons the large amounis of money 
sought by these confidence men, and it is therefore necessary for the vic- 
tim to travel in interstate commerce to his home in order to get the 
moucy for the false venture described by the confidence man as a 
part of the scheme. This travel by the victim not only serves to pro- 
vide a means of carrying the money to the criminal by the agency of 
the victim himself, but because,the victim is induced to travel away from 
home the time incident to his travel and return may also occasion an 
additional delay which can be used by the criminal to escape fram the 


scene. 
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The committee recognizes the need for the amendment propos 1 by this 
bill, and agrees with the position taken by the Attorney General in this 
matter. Accordingly, this committee recommends that the bill be favor- 
ably considered, 


AGRICUL fT URE- 
For tert of Act 


Senate Report No. 1701, Mar. 22, 1956 {To acc any S. 1688) 
House Report No. 2473, June 26, 1956 [To accompany S. 1688] 


The House Report is set out. 


House Report No. 2473 

co 
OL HE Committee on Agriculture, to whoim was re ferred the bill (S. 1688) 
to amend the Federal Seed Act, having considered the same, report f- 
yorably thereon without amendment and recom: id that the bill do pa 

This bill would amend the penalty provisions of the Federal Sced Act 
in two respects: 

(1) Require that in order to constitute a criminal offense seed 
branding must be done “knowingly, or as a ri ult of cither gross neg 

ce or failure to make a reasonable effort” to determine pertinent 

cts and, . 

(2) Provide a civil penalty payable to the United States for any vio 
lation of the act or regulations, whether with or without intention 

Hearings were held on H, R. 6291 by Mr. Dogue, IT. R. 6203 by Mrs 
Knutson, and H. R. 6219 by Mr. Lovee, all similar to S. 1608S 

At the hearings, the measure was supported hy the Department of 
Agriculture and by spokesinen for various associations of seed ! 
ailewing is the text of the Scnate report on the bill: 

This bill would remove the criminal penalty for inadvertent 
violation of the Federal Seed Act where no criminal 
ent, and provides a civil penalty for such violation. Under ex- 


intent is pres 


isting law shippers of seed may he subject to criminal penal: 


and the stigma attached thereto if they fail to make a pret 


analysis and certification of the seed shipped. Your conirritt 


fcels that this is unnecessarily strict. The language of the } 
was worked out by your committce with the sect 
Departry t of Arriculture, and is satisiactory 

Sections 2, 3, and 4 of the bill, which wou 
mittee amendments, contain technical am 
result of the substantive changes made by the first section ot tl 
bill. 

The committce amendments are fully explained by the attach 
letters from the Department of Agriculture. 
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° PRIVATDETE TIVeBULRO 
"mil Baumann 


Ehem. Pol.-Gfr. der Stedtpolizei Zurich 


Mitglied des Fachverbantes “uhweizerischer Privat-Detektive «on des 
schweizerischen Gewerb rbandes / Angeschiossen der “ts onalen 
Kommission der Detektiv. bande (!KD) 


Geschaft: 
Goldeackerweg 4, 8047 ZGrich Mr 


Gilbert Epstein 
01 / 549968 


Lawyer 
Privat: = 5 P 
Goldackerweg 6, 8047 Ziirich c/o Stokamer & Epstein 
01 / 5227 06 L00 Church Street, 18th floor 
Bank: Schweiz. Bankgeselischaft New York City N.Y. 1LOOO7 


Agentur Zirich-Altstetten $$ 


Postcheckkonto 80 - 21436 USA 


lore Referenz thr Brief vom: Zirich, 6 e Oktober 19 76 


Dear Sir, 


our answer to you: request your ietter of August 27th 
instant, states that there is e Mr. Hans Bihler, residing 
at Sonnenberg 57, Thalwil, }orn on 22 March 1909, married 
to Berta, neé Tenner, and th-v have been living there 


since 1949, 


It is true that Mr. Biihler and his wife were in the U.S.A. 


and quite frequently in Los Angeles to visit their daughter, 


son - in - lawé an grand - children, who were living in 
Los Angeles. They were there during September - October 


1970 as per your phowo copy shows. 


The above Mr. “ihler wa rot in the U.S.A. in December 
of 1974. 3 eldest son, Hans M. Biihler Jr. was and it was 


he wi> |i ow Erom London to and Los Angeles and was subse- 


guenti. robbed ig ones worth 4 "N00. ~~ 


he & s 


in New York, by H. Benson Levine, Herbert Kaminsky and 


Mari-Ann Danise. (Included is a photo-copy of one of his 


Hotel bills in Los Angeles at this time.) 


The original ticket from Ziirich, London, Los Angeles is 
deposited at the office of the FBI and is now with the 


U.S. Attorney, Mr. Alan Levine. 


per your request for a photograph from Mr. Bihler, senior 
junior, we must inform you that under Swiss law, one 
not permitted to take unauthorised photographs of an 


individual without permission and here it has been denied. 


Best regards 


any St cDElAtltuR 
IMOMSD GITY OF ZURICH 
[JLATE GENESAL OF THE 


120 SIATES OCF /- iCRICA 
Lae ' 
1, gohn G. Gilmore Ht Cons 


. United States of Amarica at dirich, Swiies 
commissioned and quailliod, do herebs 

t on thie ” 
uo RY: Oh Okt. 1979 


» me parsonally aop. ared , aici 
Emil Baumann 


ee 


v Known, and known to ing to be the 
od in, whose anme _ 3 
» & who ex2zoiied ths 
sat, ad baits; a formes by ma ol ths 
instrument. NC culy asknovw! 


e executed the cuma Iraaly ¢ 


for the wtes ane purposes 


WHIESDF Ff have i 


iuno swicial scat the Ory ans yo 


’ 


REQUEST NO. 4 


- 


INFERENCES FROM FALSE TESTIMONY 


In considering the evidence in this case you must 
consider the carriage, behavior, bearing, manner and .' 
ppearance of a witness. The words used by a witness are 
by no means all that we are to rely on in making up 
our minds about the truth of the matter before us 
The jury may and indeed should take into consideration 
the whole nexus of sence impressions which they get from 
a witness. Moreover such evidence as the hearing and 
manner of a witness may well satisfy you not only that 
the witness testimony is not true, but that the 
truth is the opposite of his story; for the denial of one, 
who has a motive to deny, may be uttered with such hesit- 
atior discomfort, arrogance or defiance as to give 
assurance that the witness is fabricating and that if he 
s, there is no alternative but t: assume the truth of 


wha: he denies. 


Dyer _v. MacDougall, 201 F 2a 265, 269 (2d 


hph 

had been tested in June of 1974, they communicated on 
several occasions with GIA contesting the "F" rating which 
they had given the color clarity of-- 

THE COURT: He didn't say communicating with 
Crowningshield. 

MR. MITCHELL: Yes, he did, your Honor. 

THE COURT: Show me the testimony. 

MR. EPSTEIN: Very well, your Honor, I will go 
back through it. I can't give ycu the page right now. 
The last matter I have concerns use, custom service. 

I ascertained yesterday from the customs service the in- 
dividual in charge of valuable gems at the airport in 
Kennedy is a Mr. Soloso, and I sent my investigator out 
this morning for him, Mr. Soloso is in Florida and 
will be there for a period of time. Rather thaa leave 
the subpoena at Kennedy Airport, tthe subpoena was then 


brought to the Immigration headquarters building in the city, 


the World Trade Center and it was turned over to Mr. Baris. 
From the little Mr. Baris told my investigator, he said 
of 


there is a file concerning Mr. Buhler and that had been 


inquired of by Mr. Levine and Mr. Reynard. What customs 


declaration might there be or not, and so forth, Mr. 


Baris would not say. 


In order we might expedite matters without my 
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issuing more subpoenas and sending out more checks for 
$22, that if it is possible, Mr. Levine make that informatic. 
available to opposing counsel now, so we Can see if we 
wish to subpoena the individual, or if we can stipulate 
what the individual's testimony would be or whether or not 
in fact there is nothing in value in the whole matter and 
therefore it can be dropped. 

MR. LEVINE: Your Honor, the government has 
been in contact by Mr. Baris and TI have a copy of the 
subpoena. I think the fact that the defendants are 
looking for, the government has now found out the informatio 
last night at 8 o'clock. The government was informed b, 
customs agent in uew..Youk that the check of the Los Angeles 
customs declaration for the flight and time of Mr. Buhler 
indicated a short form customs declaration with the name 
and address and stay of Mr. Buhler on the front, and no 
statement of importation of any jewelry or anything of 
value, with a signature on the back. 


+ 


The government has prepared to so stipulate 


on the record that that is the fact. The document is being 


flown here, sent here, and will be here on Tuesday. A telex 
facs of that document will be here tomorrow or today, I 
think. I would think that would satisfy the defendants. 


With respect to other material included on this 


SOUTHERN DiyiRICT COURT REPORTERS, Ud COM/R EDM st 
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subpoena, I have been advised that the government will not 
respond righc now as to whether or not it would comply 
or whether it would have to move to quash but I thiuk 
that the information I have just given satisfies, I think, 
the defendants and what they were looking for, 


MR. GOLDBERG: It satisfies the defendant Kamin- 


MR. MITCHELL: Your Honor, that's only on Los 
Angeles. What about the New York entry in June of 1974. 
Have you found anything on that? 

MR, LEVINE: No. 

MR. GOLDBERG: Can we check that out, through 
the court, your Honor-~- we can address him directly but 
can he check the New York customs. 

THE COURT: He can if he wants. I think you've 

it all. 

MR. LEVINE: That is most difficult because 
what you need in order to check these items is the flight, 
date and time of arrival and we don't have that information 
for the June trip. The government submits that is merely 
cumulative or whatever. 

MR. MITCHELL: Will the government stipulate 
that he made no declaration in June? 


MR. LEVINE: No. The government would not stipulatt 
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hph 
to anything it has no knowledge of. 

MR. GOLDBERG: We can take it on the absence 
of the government to p mduce the customs declaration for 
that flight, I take it, we can comment on the failure to 
produce that. 

THE COURT: I. suppose it is ‘» their possession 
if it exists. 

MR. GOLDBERG: The second part is satisfactory. 

THE COURT: I will instruct the jury that only 
goes to his credibility and the fact he may not have declare 
it doesn't mean he couldn't be swindled out of it. 

MR. EPSTEIN: Judge I point out the subpoena 
calls for everything the government may have concerning 
Buhler's background and reputation of possibly being 
a smuggler. I certainly would want that material available 
on Tuesday, if it can be. 

THE COURT: That part of the subpoena 1 think 
should be quashed. We can't conduct discovery throughout 
the entire trial. That's what the defendants are attemptin: 


to do. 


MR. EPSTEIN: I am not attempting to do that, 


Judge. The fact is, the defendants have no control over-- 
THE COURT: All right. 


MR. EPSTEIN: I would ask before your Honor 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHCN Ts 
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hph 
at least in camera the material and then make a determinatic 
whether the subpoena should be-- 
THE COURT: What material? 
MR. EPSTEIN: Concerning whether the customs 
service has a file on Buhler. 
THE COURT: Where is the material? 
MR. EPSTETN: It is in the World Trade, your Hono 
THE COURT: Why don't you subpoena it? 
MR. EPSTEIN: It has been. 
COURT: Maybe it will be produced. 
EPSTEIN: I am asking Judge, it be produced, 
COURT: It is not in the government's possessi: 
at this time, not in Mr. Levine's nossession. 
MR. LEVINE: That's correct, your Honor. 
MR. EPSTEIN: It is a walk of three blocks, your 
Honor. 
THE COURT: Yes,I know. We can get the U.S. 
Attorney to get your discovery for you. 


MR. EPSTEIN: Mr. Baris wouldn't turn it over 


to me, Judge. He made that clear this morning. My in- 


vestigator is strong enovcgh to carry the file, he is over 


six feet, if the file would have been made available. 
THE COURT: If it is necessary I will entertain 


a motion to quash the subpoena. 


SOUTHERN DISTRICT COURT REPORTERS ths COUR FEMI 
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MR. LEVINE: Your Honor, I am not familiar 
with that area of the law. I will request an opportunity 
to confer with the Civil Division which handles some of the 
customs things. I think the turning over of that file 
raises at least questions of the Freedom of Information 
Act and the Privacy Act, apart from a whole litany of other 
problems. Even if the government does not move to quash it, 
the government would propose it be submitted in camera. 

THE COURT: I think we have spent more time in 
the robing room in this case than trying the case. 

MR. LEVINE: Your Honor, I would like to move 
to one other item. The government has the affidavit of 
Mr. Epstein on Mr. Barth. Your Honor, I have spoken to 
Mr. Barth this morning-- 

THE COURT: He never claimed that he purchased 
it from Mr. Barth. We has purcha’sed it from some individual} 
through Mr. Barth. 

MR. LEVINE: That's correct, your Honor. That's 
what Mr. Buhler claims and Mr. Barth refuses to talk to 
me on the subject, refuses to get involves in the whole 
subject matter and turned the phone over to an employee 
of his, and when I explained that it was important that 
I have an opportunity to at least confirm some of the facts, 


he: told me that Mr. Barth would not get involved and would 


BEST CuPY AVAILABLE 
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have nothing to do wit it and indeed it phone was closed 
on my ear, The government submits that in order to 


qet a continuance under these circumstances, to take the 


deposition of Mr. Barth, that the court ought to be 


provided with, number 1, a signed affidavit by Mr. Barth 


that he will indeed consent to being deposed and being 


subject to both direct and cross examination, 

Number 2, that he consent to being deposed in 
Paris or some other city because it .s the information 
of our office that such a deposition in the country of 
Switzerland is not liawful and we have put a call into the 
Justice Department in Washington to confirm that. 

Third, that the defendants make an offer of 
proof on the record as to indeed what Mr. Barth would say. 

Once the defendants have complied with all three 
of those qualifications, your Honor, then I think at that 
point the court could entertain the question of a continuanci 


But, until that comes your Honor, we have no evidence that 


Mr. Barth will talk; we have no evidence what he would 
say and we have no evidence that he woule subject himself 
to both direct and cross examination. It need not be 
pointed out that Mr. Barth is not subject to the subpoena 


power of the United States. 


MR. EPSTEIN: Judge, very briefly I would like 
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to point out, I have set forth in my affidavit what 
I believe woulu constitute the substance of Mr. Barth's 
testimony as relstes to this case. As to whether or not 
Mr. Barth would consent to go to Paris of course that 
question I can't answer. 

THE COURT: No claim has ever been made that 
Mr. Barth sold to Mr. Buhler a.9,88 carat diamond or any 
stone of that size. 

The testimony is that he brought the seller and 
the buyer together, 

MR. EPSTEIN: Brought them together as a broker 
to get a commission, your Honor. 

THE COURT: It doesn't say he sold it. 

MR. EPSTEIN: Mr. Barth's conversation was 
he had nothing to do with any such size stone, 

THE Cé T: You can comply with the conditions-- 

MR.EPSTEIN: Mr. Barth is a Swiss national 
and he is now in Zurich, Judge. In Switzerland there is no 
Fifth Amendment. Mr. Barth can be questizned this morning 
by the police, either to answer their questions or to 
continue for some time as their guest. He can be examined 
by the police in almost nothing flat and answer whatever 


questions Mr. Levine would propound to him by the Swiss 


police, 


SOUTHERN DISTRICT COURT REPORTERS US COURT Ot 
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THE COURT: This matter is now closed. 

MR. LEVINE: ‘wo other matters, your llonor. The 
government is prepared this morning to introduce into 
evidence the prior conviction of the defendant Kaminsky 
ard if the court will permit me, I will hand up a case, 
United Sates v. Eliano, 1975 Second Circuit-- I have it 
outside -- which supports the proposition that such a 
conviction can be introduce: as evidence of a prior similar 
act. 

MR, GOLDBERG: Without proving the event? 

MR. LEVINE: That's correct. 

MR. GOLDBDRG: You have no intention of proving 
whether it was similar but just a conviction for grand 
larceny. 


MR. LEVINE: And the supporting indictment which 


spells out, United States v. Eliano, and against Vario ,Vilia 


anc against Papadokus., 

THE COURT: When was this conviction? 

MR. LEVINE: 1969, your Honor, and the’‘scheme 
is alleged as the identical scheme as proved in this-- 
that is a similar scheme, your Honor. 

THS COURT: What were the time elements as 
far as the indictment in these other cases? 


MR. GOLDBERG: ‘67. I represented him in the 
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MR. LEVINE: Your Honor, I think there ought to 
be a plan for this opening procedure. On behalf of the gove) 
ment, I have never seen this hippen and the government is 
concerned that an opening by defense attorney under these 
circumstance ym2@s not as an opening as to basically a 
proffer of \% defendant will prove in his or her par-~ 
ticular ca¢ ‘+ rather an introduction to the summation, 
number one, and number two, a comment on the government's 
case which naturally, in the traditional scheme of openings, 
would not be available. 
THE COURT: The opening will not cover anything 
what the defendant Kaminsky intends to prove in his 
case and if he were going to rest, the opening would consist 
of getting up and saying he is resting and you save your 
argument until summation. 
MR. GOLDBERG: I said'1l will waive my opening. 
I will not open the door to inadvertence or mistake. 
MR. EPSTEIN: Your Honor, in regard to opening 


on behalf of the defendant Benson, does your Honor intend to 


grant my application for continuance or not? Because if your 


Honor does, my situation is somewhat different reyarding an 
opening as Opposed -- 
THE COURT: For what purpose? 


HR. EPSTEIN: If a continuanc2 is to be 
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testimony of Mr. Barth. Then T wouldn't make 


opening at this time. 


THE COURT: You have my ruling on Mr. Barth. 
am not granting a continuance on the basis of the information 
that I presently have before me. 

In the first place, the testimony shows all Mr 
Barth would say, assuming he were willing to come here, would 
be that he did not s¢ll the diamond and there is no claim tha: 
he did. 


The testimony is that this was a private indivi- 


dual who made the sale and that Nr. Barth, if in this case, 
was the one who referred the seller to Mr. Buhler. 

So, I don't think you have got such an inconsis- 
tency going to his credibility that would war~ant a ten-minut. 
continuance. 

MR. LEVINE: Your Honor, there is one other matts 
and that is the government has heard from the defendant 
Kaminsky that its statement with respect to the importation 
document is sufficient and the government would like to get 
at least before the Court on the record, whether the defendan' 


Benson Levine, Levine Benson and in tne defendant Danise's 


view or position, constitutes satisfaction of their needs 


on this issue. 


MR. GOLDBERG: When you 
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declaration, Mr. Levine, if I so adhere to my stipulation, 
would you have any objection to it goiny into evidence? 

MR. LEVINE: Absolutély not. 

MR. GOLDBERG: That's satisfactory to ine. 

MR. EPSTEIN: On behalf of the defendant liarry 
Levine Benson, it is not satisfactory. It does not comply 
with the requests set forth in the subpoena. 

HR. MITCHELL: Your Honor, until the entire case 

I do not want to makes any stipulation. 

MR. LEVINE: Your Honor, if there is something 
outstanding that these defendants claim the government must 
produce, that they do not make known to the government and 
give the Court an opportunity *o rule on prior to the end of 
the case -- 

VHE COURT: The Court rules that the production 
of the Telex 15S sufficient compliance with the subpoena and 
quashes the subpoena. 

MR. EPSTEIN: In view of the Court's ruling then, 
I would abids by the ruling and will be willing to accept 

telex and have that go into evidence before the jury. 

MR. LEVINE: Will the Court mark for identificat) 
the subpoena tha was served on thc Bureau of Customs? 

(Court's Exhibit 3 received.) 

MR. MITCHELL: I will go along with co-counsél, 


your Honor, but I would like to have the privilege of lookin: 
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at the actual document and to amend. 

MR. GOLDBERG: We won't stipulate now until 
he gets the Telex. 

MR. LEVINE: It has been represented to me that 
that is what the Telex will say, your lionor. 

Your Honor,:~I am only a couricr of information 
under these circumstances. 

THE COURT: That will be introduced into evidenc 
or be made available to the defendants and then introduced 


into evidence. 


MR. LEVINE: The government will offer it, 


MR. MITCHELL: am going to make a 
the government, through your Honor, 4S far as Buhler's 
arrival in the United States is concerned, according to 
document, he arrived on June 14th.' ‘here is no question abgui 
rE It is stamped in his passport. lle came from Switzerland 
On that day there were only two planes in to the 


United States, or three at the most, and I think the govern- 


ment, over the weekend, should make an effort to locate his 


entry document. 
THE COURT: All right, let's try the case. 
MR. LEVINE: Your Honor, the government is 


»orebared to réad the stipulation to the jury and state with 
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the exception of one additional -- 

MR. GOLDBERG: The stipulation on Customs? 

MR. LEVINE: No, on business records. 

THE COURT: On the Customs, he is making availab} 
for your case or will produce the Customs statement which 
would indicate presumably that he didn't declares any diamond 
or anything of value. 

MR. MITCHELL: Your Honor, may I inquire through 
the Court whether Mr. Levine would stipuiate that on entry 
to the United States, every person must fill out a Customs 
declaration, 2xc2zpt an infant in arms. 

LEVINE: Your Honor, the government sees no 
relevancy to such a stipulation. 


MR. GOLDBERG: He will stipulate hs filled one 


COURT: He said that he had filled one out. 
LEVINE: You will get the declaration. 
MIVCHELL: I am talking ab ut the Kennedy 
Airport one i: June. 
THE COURT: Let's go on. 
(In open court - jury present.) 
MR. LEVINE: With the Court's permission, at 


this time the government would like to have marked for 


identification Government's Exhibits 36, SGA, 37: 38, 39% 
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with the hope that the judge can cure it by limiting 
instructions because the Court recognizes, the Court of 
Appeals, how difficult it is for the jury and the judge to 
frame an effective - 

THE COURT: All right. 

(Mr. Buhler entered the robing room.) 

MR. LEVINE: Your Honor, we will have 
correct the address. 


You have discusse -his with your lawyer, 


BUHLER: 
COURT: 


name. 


EPSTEIN: Two signed will be sufficient. 


THE COURT: I will keep the third and mark it as 
a Court Exhibit. 

(Mr. Buhler left the robing 

(Court Exhibit 2 received.) 

MR. GOLDBERG: Your Honor, I just want to point 


out that we have made no claim of mistake, so that we 


claim intent is not a critical issue in this case since we 
will not dispute, we will not go to the jury with an 


argument that we were mistaken. We will simply claim 


Kaminsky was not involved in the very transaction, seeking 
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no interpretation other than he was not involved at all 
in the transaction. In addition, I ask your Honor to assess 
the government's 
I suggest to you that in Byrc the Court of Appeals 
if this proof were relevant, it ought to come in perhaps on 
the government's rebuttal case, and after you determine 
are the rontested 
think that you 
it's similar with a statement 
COURT: -he jury finds 
participated, then his 1 ant and wilfulness be 
I can instruct them and probably will instruct them that 
they do not consider this evidence against him until they 
have found all of the other elements of the crime and having 
found those elements t crime, then they may consider 
this evidence solely against the particular individual 
involved. But, they may not consider this evidence in any 
way in determining the other elements of the crime. 
MR. GOLDBERG: You have made your ruling; 

Judge, but my final statement is, intent in every criminal 


case is relevant and is an essential element normally in a 


criminal case. If that is the way in which proof comes in, 


similar proof, because it's relevant to the issue of intent, 


you're really saying in every single criminal case proof of 
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similar acts ought to be admitted and I am suggesting to 
your Honor that by the nature of it being a criminal 
of course intent is an element, but -- 
THE COURT: And wilfulness 
MR. GOLDBERG: Yes, but C »lement about 
which there is any contest on the p< 
I suggest to your Honor if you are 
it is relevant to intent, with that statement -- 
THE COURT: Walfulness, not necessarily intent. 


MR. GOLDBERG: All right, wilfulness, your 


Honor, then in effect you are saying since this is a 

criminal case, it would apply in every single criminal case 

because in every case don't you have issues of intent and 

wilfulness? You must ask yourself, most respectfully, 

whether there is any real contest in this case, bottomed 

on the claim that the defendant Kaminsky acted unknowingly 
by mistake or without a guilty intention on his part, 
whether the defense is not that Kaminsky not involved 


at all in the transactions. I submit under the latter 


defense, which i de se, this proof is not relevant 


on the issue of intent and wilfulness because there 


real contested issue on that s > and you must assess 


government's need for such proof in the light of the 


defense. 
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It eems to me, your Honor, that when 
and says that this 
that oses a greater isk his y is going 
misunderstai 
your Honor whether you have 


it neces is 1 a 1 the government, 


governm have to injec int 1e possible 


area of error, should they 
What is 

Buhler tes 

Why must i e injecte 


COURT: 


MR, LEVINE: Your Honor, 
a ruling, you Keep your mouth 
THE COURT: I sometimes changé rulings. 
I'm easily persuaded. 
MR. LEVINE: First, the record should 


that the acts that the government ill prove do not relate 


to the government's comment that they are identically 


similar, so the record ought to reflect that. 


Secondly, when the nain issue, it seems to the 


government, as raised by the brief, is a wilfulness issue 


and that is, given what Kaminsky did, did he have an 
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his wrongdoin It appear 


not 


convict 


which will show the defe 
‘+s, with similar tyr 


ative of his wilf\ 


thing 


snded up 


being prosecuted fc (rime wo T= e evidence 


wilfulness for some subsequent simil 

at least knew loin something wrong. 

fact that at te, some years later, he gets into 
this transaction in Connecticut, indicate that he had 


wilful knowledge some years ago? I am not talking about 


intent nov Wilfulness. 
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for other 


THE COURT: h jury will 
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(In the robing room) 


MR. GOLDBERG: Your Honor, the defendant Kaminsky 


requests an instruction that on the Pollak transaction 

the jury should be instructed that the defendant has not 
been arrested, indicted or convicted of that offense. 

think in fairness, the jury get the impression that this 

is in effect a conviction and why shouldn't the record be 
straightened out as a matter of judicial notice in fairmess 
to the defendant. 

MR. LEVINE: Your Honor, I think the Court's 
instruction to the jury prior to the testimony of Mr. Pollak 
was adequate, I have never heard of such an instruction 
given on a similar act and I don't think it is necessary. 

MR. GOLDBERG: Your Honor, in candor, I @gon't 
know that I have heard of it either. 

THE COURT: Application is denied. 

MR. GOLDBERG: May I finish my sentence, your 
Honor. I don't say that I have heard of it either but 


as appropriate nonetheless, 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOL! st 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1029 


PB ise 


slh 666 
request is charged. 

he second, third, fourth, fifth and sixth 
are charged in 


There was a request, number 7, for absence of 


witness or failure to call a witness. It will be charged. 


The 8th is charged in substance. 

There were no requests from the defendants 
Danise or Kaminsky. 

MR. GOLDBERGER: Your Honor, at the end of the 
entire case the defendant Kaminsky was anc renews his Rule 
29 motion. 

THE COURT: And I assume that's done on behalf 
of all defendants? 

MR. MITCHELL: Yes. 

MR. EPSTEIN: Your Honor, as to the defendant 
Benson, specifically there are two grounds we would urge 
upon the Court. 

THE COURT: Yes? 

MR. EPSTEIN: In view of the stipulation 
which the government has just read to the jury, it appears 
there is no reason to believe or no proof beyond a 
reasonable doubt that Hans Buhler was, in fact, the true 
owner of the property described in this indictment, namely, 


the diamond and the emerald. 


It is our contention that under the laws enacted 
by Congress which is before the jury in this case that 
unless one can be shown to be either the true owner or 
the possessor with the full knowledge and authority of the 
true owner, that one does not come within the protection 
which these laws have set forth, and that therefore there 
is no matter in this case to go before the grand jury, as 
it has not been shown by proof beyond a reasonable doubt 
that Buhler is the true owner of this property. 

THE COURT: Next? 

MR. EPSTEIN: Secondly, your Honor, concerning 
the proceedings before the grand jury, Government's Exhibit 
3501, which is the grand jury minutes of January 10, 1974, 
shows that all this material was submitted to a grand jury 
on April 25th of 1975 which, to the best of my knowledge, 


did not return an indictment in this matter, and I would 


seek to inquire of the government through the court as 


to exactly what transpired before the April grand jury as 
to whether or not they voted no true bill wis as to 
exactly what material that was presented to the April grand 
jury was either added to or deleted from the presentation 
that was made to the grand jury in June of -- 

THE COURT: This is not an appropriate Rule 29 


motion. 
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MR. EPSTEIN: I would submit that it is, your Honor, 
at this time, especially at this time. 
THE COURT: The motions are denied. 
MR. EPSTEIN:I respectfully except. 
THE COURT: All right, we will take a couple 
of minutes and we will Fring the jury back. 
I hope you are not all going to take an hour each. 
MR. EPSTEIN: Excuse me, your Honor, with your 
Honor's permission, counsel have agreed amony7 themselves 
as to the following order of summations: Mr. Goldberg 
will be first, Mr. Mitchell second and I will be third. 
‘NE COURT: It sounds like a good lineup, but I 
hope brevit will prevail, but I have my doubts. 


(Recess) 
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